96.

97.

98.

99.

This new right was brought into the GPDO in April 2016* and it is a temporary right.
Development is not permitted under Class PA if:

e The application was received by the LPA on or before 30 September 2017.
e The prior approval date falls on or after 1 October 2020; paragraph PA.1(c).

The change of use must be made within 3 years, starting with the prior approval date.
Paragraph PA.1(b) provides that development is not permitted under Class PA if the
building was not used solely for a light industrial use on 19 March 2014 or when last
in use.

Article 2(1) was amended so that a building does not include ‘part of a building’ for
the purposes of Class PA%. It will still be necessary to address the prior approval
matters set out in PA.2(1)(b)(iv) except in relation to ‘any other part of the building’.
For any prior approval application made on or after 1 August 2020, the matters for
Class PA include the provision of adequate natural light in all habitable rooms of the

dwellinghouse(s). (]{
Class PA lapsed on 1 October 2020 but is more or less r % Ibeit with different
prior approval matters, from 1 August 2021 by the introdxﬁgn of Class MA.

Class Q: Agricultural Buildings to Dwellinghouses é

Limitations 60

100.

101.

102.

103.

(England) (Amendment) Order 2018 ha nded Class Q so as to permit (a) the
change of use; or (b) the change of and building operations that are reasonably
necessary for the development.

As noted above, the Town and Countryi@i (General Permitted Development)

Under paragraph Q.1(a), devel@e\nt is not permitted by Class Q if the site was not
used solely for an agriculturaf us® as part of an established agricultural unit on 20
March 2013, or when last “%e, or — if brought into use after 20 March 2013 — for a
period of at least ten y'ﬁ\ye ore the date that development under Class Q begins.
The agricultural unjt sRgulld not be confused with the planning unit.

permitted if: ¢t mulative number of separate dwellinghouses developed under
Class Q wi established agricultural unit exceeds 3’. The 2018 amendment
introduced the terms “larger” and “smaller dwellinghouses” as defined in paragraph

Q.3.

Development is not PD under Class Q now if, within an established agricultural unit:

In the GPDO 2§ originally made, Q.1(c) provided that development was not

Q.1(b) — the cumulative number of separate larger dwellinghouses developed under
Class Q exceeds 3 or cumulative floorspace of existing building(s)...subject to a
change of use to a larger dwellinghouse or dwellinghouses exceeds 465m?

Q.1(c) — the cumulative number of separate smaller dwellinghouses developed under
Class Q exceeds 5, or the floorspace of any one separate smaller dwellinghouse
exceeds 100m?

44 Town and Country Planning (General Permitted Development) (England) (Amendment) Order 2016/332
45 The Town and Country Planning (General Permitted Development) (England) (Amendment) Order 2018
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104.

105.

106.

107.

108.

109.

110.

Q.1(d) — the development under Class Q, together with any previous development
under Class Q would result in either or both of: (i) a larger dwellinghouse or
dwellinghouses having more than 465m? of floorspace; (ii) the cumulative number of
separate dwellinghouses exceeding 5.

As noted above, the 2018 amendment introduced paragraph W.2(ba) to require
submission of a Statement on the Net Increase in Dwellinghouses. MHCLG's April
2018 Planning Update Newsletter indicates that the Class Q PD right ‘allows only for:
up to 3 larger homes within an overall floor space of 465 square metres; or up to 5
smaller homes each no larger than 100 square metres; or a mixture of both providing
that no more than 3 larger homes are delivered within a maximum total of 5 homes.’

It can be construed that the five dwellinghouses permitted under Q.1(d)(ii) could
comprise one “larger” dwellinghouse that has up to 465m?floorspace, plus four

“smaller” dwellinghouses which each have 100m? floorspace, creating a total of
865m? residential floorspace.

It should be noted that Class Q permits a change of use of an agricultural building to
a use falling within Use Class C3 (dwellinghouses) — but the defiﬁ&ns of “smaller”
and “larger dwellinghouses” in paragraph Q.3 only cover dwellin ses with up to

100 m? and 100-465m? respectively. Q
o(fl!e of an agricultural

ace exceeding 465m?, the
~The only restriction would be
ch separate dwellinghouses

If development is proposed under Class Q for a chang
building to a dwellinghouse or dwellinghouses with fl
limitations under Q.1(b), (c) and (d)(i) would not
that set out in Q.1(d)(ii) — the cumulative numbe
could not exceed 5. 2\,

The limitations under Q.1 — as originally and amended — apply only to the
creation of dwellings under Class Q. existing dwellings within the established
agricultural unit are excluded from calcwations of number and floorspace of
dwellings; PPG paragraph ref ID:Q\104—20150305.

For any prior approval applicgtioff made on or after 1 August 2020, the prior approval
matters for Class Q inclu provision of adequate natural light in all habitable
rooms of the dwellingh

From 6 April 2021
permit any ne
or there is nQt
DCLG on

ticle 3(9A) of the GPDO provides that Schedule 2 does not
nghouse where the gross internal floorspace is less than 37m?
pliance with the nationally described space standard issued by
rch 2015.

Planning Policy and Guidance

111.

112.

The PPG was updated in March 2015 and February 2018 to provide guidance
specifically in relation to Class Q; paragraphs ref ID: 13-104-20180615 to 13-109-
20150305. It is made clear that the Class Q PD right does not apply a test on — or the
prior approval matters do not relate to sustainability of location?®.

The prior approval matters set out under Q.2(1) do not include ‘amenity, but the
effect of the development on living conditions may be relevant to ‘whether the
location of siting of the building impractical or undesirable’ for the change of use to
occur. The PPG advises in paragraph ref ID: 13-109-20150305 that:

‘Impractical reflects that the location and siting would “not be sensible or realistic”,
and undesirable reflects that it would be “harmful or objectionable”...the location of
the building...may be undesirable if it is adjacent to other uses such as intensive

46 Following East Hertfordshire DC v SSCLG & Tepper [2017] EWHC 465 (Admin)

Version 43  Inspector Training Manual | The GPDO and prior approval appeals Page 63 of 73


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/700167/Chief_Planner_Newsletter_-_April_2018.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/700167/Chief_Planner_Newsletter_-_April_2018.pdf
https://horizonweb.planninginspectorate.gov.uk/otcs/llisapi.dll/fetch/2000/18123764/22785469/19671979/22423172/22423173/When_is_permission_required__-_13_-_Planning_Practice_Guidance.pdf?nodeid=22460801&vernum=-2
https://horizonweb.planninginspectorate.gov.uk/otcs/llisapi.dll/fetch/2000/18123764/22785469/19671979/22423172/22423173/When_is_permission_required__-_13_-_Planning_Practice_Guidance.pdf?nodeid=22460801&vernum=-2
https://horizonweb.planninginspectorate.gov.uk/otcs/llisapi.dll/fetch/2000/18123764/22785469/19671979/22423172/22423173/When_is_permission_required__-_13_-_Planning_Practice_Guidance.pdf?nodeid=22460801&vernum=-2
https://horizonweb.planninginspectorate.gov.uk/otcs/llisapi.dll/fetch/2000/18123764/22785469/19671979/22423172/22423173/When_is_permission_required__-_13_-_Planning_Practice_Guidance.pdf?nodeid=22460801&vernum=-2
https://horizonweb.planninginspectorate.gov.uk/otcs/llisapi.dll/fetch/2000/18123764/22785469/19671979/22423172/22423173/When_is_permission_required__-_13_-_Planning_Practice_Guidance.pdf?nodeid=22460801&vernum=-2
https://horizonweb.planninginspectorate.gov.uk/otcs/cs.exe?func=ll&objId=22840069&objAction=browse

poultry farming buildings, silage storage or buildings with dangerous machines or
chemicals.’

113. Planning policy on green belts in the Framework is not relevant to Class Q, and nor
are matters such as housing land supply, agricultural occupancy etc. Such issues
should not be referred to except where it is necessary to state that they are not
relevant and have not been given any weight; see the advice on the Framework
above.

114. In particular, as per East Hertfordshire, when making judgements about prior
approval matters these should be framed by the particular context in which it arises,
namely that this is an application for prior approval of a form of permitted
development created for the purpose of increasing the supply of housing, and not an
application for planning permission. It is reasonable to expect that this planning
judgement will be reached against the backdrop of the purpose for creating this class
in the first place.

Class R: Agricultural Buildings to a Flexible Commercial Use

115. There are no restrictions within Class R relating to Article 1(5) (brhere is no time
limit on when the permitted flexible uses may be begun. Ho%@(development must
be considered sui generis after the change of use, such t% ould be excluded
from any use class as set out in the Use Classes Orderg patdgraph R.2(b). PD rights
under Part 3 would no longer apply to the building a rant of express planning
permission would be required for any further cha se.

116. The exception to this is in R.2(c), which allowé@:rther changes of use within Class
R, subject to R.3 which requires that notige '(g’ven to the LPA for small sites; or for
larger sites, prior approval for specific as of the development. Class R permits a
change of use to a flexible sui gener%e Subject to prior approval, and any further
change to a different ‘flexible use’ will'aléo be permitted subject to prior approval.

117. It would not be reasonable to i a condition limiting the development to, for
example, use class B1(c), as\thi$7s already achieved by Class R. If prior approval is
granted for the change to , Class R would require prior approval for any later
change of use. This w clude changes of use to B1(a) or (b), for example.

118. Under paragrapb Iﬂa development is not permitted by Class R if the building was
not used solely agricultural use as part of an established agricultural unit on 3
July 2012, % last in use, or — in the case of a building brought into use after 3
July 20124 eriod of at least ten years before the date development under Class
R begins.

119. Class R does not permit any operational development associated with the change of
use. Any changes to the external appearance of the building would require express
planning permission and should not be controlled by condition. A condition to limit
lighting would not be reasonable under Class R, as that is not reasonably related to
the prior approval matters.

Class S: Agricultural Buildings to State-Funded Schools or Registered Nurseries

120. Under paragraph S.1(a), development is not permitted by Class S if the site was not
used solely for an agricultural use as part of an established agricultural unit on 20
March 2013, or when last in use, or — if brought into use after 20 March 2013 — for a
period of at least ten years before the date that development under Class Q begins.

121. The PPG was updated in March 2015 to provide guidance on Class S; paragraph ref
ID: 13-103-20170728.
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Annex C: Part 4 — Temporary Buildings and Uses

Class A

1.

The size and means of construction of a building is highly relevant to Part 4, Class A
PD rights; the larger and more permanent the building, the less likely it is to be
genuinely ‘required temporarily’ in connection with the carrying out of development. It
is for the appellant to show why the building is reasonably required. His or her
intentions are relevant to that assessment but must be objectively assessed; R (0ao
Wilsdon) v FSS and Tewkesbury BC [2006] EWHC 2980 (Admin); [2007] JPL 1063.

Where a building or structure is said to be ‘required temporarily’ in connection with
operations, the operations themselves need to be lawful — as stated in paragraph
A.1(b) — and to have commenced or be about to commence. It will be a matter of
fact and degree as to whether the operations are continuing or can reasonably be
held to have ceased at the time an enforcement notice was issued, such that the
building or structure is in breach of condition A.2(a).

The tolerances for temporary uses in Part 4 do not apply when tlfatention is that
the development should be permanent; Tidswell v SSE & Thu% C [1977] JPL
104. It will be for the appellant to show that the use was te y, and the PD right
was genuinely implemented.

Where an enforcement notice is upheld in respect oféravan site, motocross, war
games, market or other transitory use of land, on sis that — on the facts — there
is an intermittent permanent rather than a tem se, and there is no Article 4(1)
Direction in force, the developer can still imp PD rights. Again, it is for the
developer to show that it is a genuine im tation of temporary use rights and not
a recommencement of the prohibitedg ent use?’.

The developer could still utilise Part 4wghts even if there is no express saving in the
requirements of the enforcement foNce; Cord v SSE [1981] JPL 40. A notice cannot
take away lawful use rights. Ul@r s181(2), a notice can only require that an alleged

use be discontinued per tly ‘to the extent that it is in contravention of Part III.
The implementation of a rary use permitted under the Order (and thus in
accordance with s60) j t'in contravention of Part Il of the Act.

In other words, w@unlawful uses do not benefit from PD rights under Article
3(5)(b), this do apply where the unlawful permanent use is carried out on a
temporary b N accordance with Part 4, Class B. The temporary use rights in
Class B s t alone and are not related to any other existing unlawful use.

The presence of permanent buildings and facilities, and changes to the character of
the land may be relevant as to whether the proposed use is temporary within Part 4
or a permanent change of use — but only when the permanent building or changes
would make it impossible to revert to the previous normal use between occasions
when the new use occurs*.

If physical changes have occurred such that it would be impossible to revert to the
previous normal use, a material change of use will have occurred from the previous
use, even if the new use takes place on 28 days or less a year.

If physical changes take place which do not prevent the normal use from being
carried out for most of the year, Part 4 Class B PD rights would apply to another use

47 In that situation, s180(1) would apply such that the enforcement notice would cease to have effect so far as
inconsistent with the permission for temporary use granted under Part 4.
48 See the Enforcement chapter for the meaning of ‘normal use’.
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which does not take place for more than 28 days; Ramsay v SSETR & Suffolk
Coastal DC (No. 2) [2002] EWCA Civ 118.

10. Class B provides that ‘the use of land for any purpose for not more than 28 days in
total is PD, except in relation to the uses specified in Class B(a) and B(b), where the
limit is 14 days. In considering whether either or both limits have been exceeded, it is
appropriate to look at the planning unit and take into account the aggregate of the
occurrence of different uses.

11. InaLDC appeal under s191, where uses undertaken were similar to B(b) uses but
did not comply with the limitations in B.1(d), it was held that they could not be
aggregated with permitted B(b) uses to claim activity in excess of 14 days in any one
year over the necessary ten year period, such that the uses would be immune from
enforcement action; Miles v NAW & Caerphilly CBC [2007] EWHC 10 (Admin).

D>
S
2
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Annex D: Part 6 — Agriculture and Forestry

1

Advice in this and indeed the other Annexes applies to Enforcement and LDC
appeals as much if not more than prior approval appeals. Any given paragraph may
be relevant to Enforcement appeals but not prior approval appeals, or vice versa, or
to both.

If there is a dispute as to whether development is permitted under Part 6, the first
guestions may be whether the site is ‘agricultural land’ and in an ‘agricultural unit’ as
discussed in the main part of this chapter above. The next matter to establish is
whether the development would be of the type permitted under Class A(a) and (b), or
Class B(a) to (g).

From there, if you find that there is or would be a breach to a limitation to PD as set
out in paragraphs A.1 or B.1; it would be appropriate to go straight to that point;
Fayrewood Fish Farms Ltd v SSE & Hants CC [1984] JPL 267. It is only necessary
for there to be failure on one limitation in Part 6 for development to be unlawful.

In such a situation, even if it is questioned as to whether the d ment would be
‘reasonably necessary for the purposes of agriculture’, the f%?ﬁiy text could be
used:

‘Even if | were to accept the contention that the develo;@e was reasonably
necessary...it would not benefit from Part 6 because

It is critical to show clear and logical analysis of test in Part 6, and conclude on
each appropriate, particularly where the repr tions are less than adequate in
identifying the correct criteria. Q

The types of agricultural developme% which prior notification is required under
Part 6, Class A are set out at paragra A.2(2)(a) to (d) and further qualified at
A.2(3). 6

extended by the Town a ntry Planning (General Permitted Development)

The limits to the size of floorspace permitted under Classes A and B have been
(England) (Amendmer&@yzm&

Classes A & B: ‘reaspnéhly necessary’

8

10

11

unit’, the self and uses carried on within it must be reasonably necessary
for the use of'the land as an agricultural unit. The whole agricultural unit is the
reference point.

For a builg‘i%@} ‘reasonably necessary for the purposes of agriculture within that
tofe it

There is no requirement that the building is intended to accommodate an existing
agricultural activity, provided there is an agricultural use of the land and the building
is reasonably required for agriculture; Jones v Stockport MBC [1984] JPL 274. The
applicant is expected to demonstrate the need for the development.

The Inspector is not obliged to contemplate some possible but unlikely agricultural
activity that is not suggested; Clarke v SSE [1993] JPL 32. However, he or she
should consider what agricultural use the land might reasonably be put to and take
account of more than the applicant’s intentions — since they might change, or a future
occupier might carry out different activities; Broughton v SSE [1992] JPL 550. The
assessment can be based on future agricultural use, unlike that for ‘agricultural land’.

The ‘reasonably necessary’ assessment does not carry with it any connotation of
profit or business viability. It also relates to the particular building on the particular
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unit, as defined at the time, and cannot be justified in terms of some future larger
agricultural unit.

12 The size and nature of the unit may be crucial, as may be the nature of the proposed
building. The size of the building, however, is unlikely to be a determinative factor;
whether a smaller or simpler building would suffice would be a question of
‘absolutely’ rather than ‘reasonably’ necessary.

13 It was held in McKay & Walker v SSE & South Cambridgeshire DC [1989] JPL 590
that size was irrelevant in deciding whether a building was reasonably necessary
because the Order permits agricultural buildings up to 465m?. However, the scale of
engineering operations was held to be significant in Macpherson v SS for Scotland
[1985] JPL 788.

Class A: ‘of 5 hectares or more in area’

14 In measuring the agricultural unit, the extent of any dwelling (with its garden) or other
building that is occupied for the purposes of farming by the person who occupies the
unit, and the extent of any dwelling on the land that is occupied farm worker can
be included; paragraph D.1.

15 However, if the development is to be carried out on a sep@ﬁparcel of land which is
less than 1ha in size, it is not PD; A.1(a). Even if it woulg b&f€arried out on a parcel
that is at least 1ha, that land must not include any d ghouse or garden, because
it has to be on agricultural land. \Q

16 Whether land forms a ‘separate parcel’ is a m&@)f fact and degree, but a
substantial feature of separation would be @ssary, e.g. a road rather than fences
or hedges, for it to be regarded as a sep&ratg parcel; Hancock v SSE [1989] JPL 99;
Tyack v SSE [1989] 1 WLR 1392.

A.1(c): ‘not designed for agricultural,eqposes’

fit; Belmont Farm Ltd v M 1962] 13 P&CR 417 DC. The importance of the

17 Abuilding is ‘designed’ for th§ erose for which its physical layout and appearance
building’s external appea@a and layout was confirmed in McKay & Walker.

18 In Harding v SSE I&J JPL 503, the Court accepted that ‘designed’ related to
appearance an nction. However, the CoA later held in Clarke that ‘designed
for agricultuga oses’ was for the Inspector to decide as a matter of fact and
degree. A

19 Itis necessary to consider appearance, layout and stated intentions, although greater
weight may be given to one factor over the others. The test in law is whether the
building is designed for the purposes of the agricultural activities which might
reasonably be conducted on the unit.

A.1(d): any works or structure (other than a fence) for accommodating livestock

20 The definition applies to all works for accommodating livestock, and is not limited to
some form of habitation or shelter. A hard standing used for feeding sheep falls
within that definition; Taylor v SSETR [2002] JPL 248.

A.A(i): ...for the accommodation of livestock or the storage of slurry or sewage
sludge...within 400m of the curtilage of a protected building

21 LangJ held in paragraph 37 of R (oao Marshall) v East Dorset DC & Pitman [2018]
EWHC 226 (Admin) that ‘Paragraph A.1(i) excludes from the scope of permitted
development a proposed development ("the erection or construction of, or the
carrying out of any works to, a building, structure or an excavation™) which is used or
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to be used for the accommodation of livestock i.e. where accommodation of livestock
is the purpose of the development’.

22 Paragraph A.1(i) must be distinguished from paragraph A.2(1)(a) which imposes a
condition on the use of a development that has already been carried out. The
condition again prevents use as accommodation for livestock but recognises that
there may be circumstances where such use of existing development would be
legitimate “and so it provides for the exception in paragraph D.1(3)”".

23 Paragraph D.1(3) cannot be read into paragraph A.1(i), which is not subject to the
same exception as condition A.2(1)(a).

D>
S
2

Version 43  Inspector Training Manual | The GPDO and prior approval appeals Page 69 of 73



Annex E: Part 20 — Construction of New Dwellinghouses

1. On 1 August 2020, the GPDO was amended to introduce a new Part 20 to Schedule 2
permitting ‘works for the construction of up to two additional storeys of new
dwellinghouses immediately above the existing topmost residential storey on a building
which is a purpose-built, detached block of flats under Class A.

2. On 31 August 2020, Part 20 was amended to permit:

o Works for the demolition of one or other of (a) any building comprising a single
purpose-built detached block of flats, and (b) any other single detached building,
comprising premises established for any combination of B1 uses, and the
replacement of the building by a single building to comprise one or other of (a) a
purpose-built detached block of flats or (b) a purpose-built detached dwellinghouse
— Class ZA.

o Works for the construction of up to two additional storeys of new dwellinghouses
immediately above the topmost storey on a detached building that is used for any
purpose within Classes® Al, A2, A3 or B1(a), or as a betting s payday loan
shop or launderette; or in a mixed use combining two or m f e above or one
or more of the above with a use falling within C3 — Clas

o Works for the construction of up to two additional storgys #f new dwellinghouses
immediately above the topmost storey on a terrace éding that is used for any
purpose as in Class AA — Class AB. \Q

o Works for the construction of up to two addj
immediately above the topmost storey g race building in use as a single
dwellinghouse (C3) where the develop comprises up to two additional storeys
on an existing dwellinghouse that cﬁsts of two or more storeys, or for one
additional storey on an existing $ torey dwellinghouse — Class AC.

storeys of new dwellinghouses

e Works for the construction of @ two additional storeys of new dwellinghouses

immediately above the t st storey on a detached building in use as a single
dwellinghouse (C3) wh development comprises up to two additional storeys
on an existing dwelli se that consists of two or more storeys, or for one

*

3. The new PD righ subject to limitations and conditions, with all Classes under Part
20 being subj equirements for prior approval; the development must not begin
before the r@&t of written notice of prior approval. There is no provision for
development to begin after receipt of a notice that prior approval is not required, or after
the expiry of some prescribed period without the LPA making a decision.

additional storey gn existing single storey dwellinghouse — Class AD.

42 Part 20 refers to use classes as set in the UCO prior to amendment by the UCO Amendment Regulations.
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Annex F: Flowchart for dealing with whether the Development is

PD in Prior Approval Appeals

4 )

Did the LPA refuse prior
approval within the
statutory period? NB
— not applicable in
Part 1, Class AA or
Part 20. cases!!

\_ J

|

Yes

Are any arguments that
the development
would not be PD?

'
I

Address whether the proposed
development could be PD as the
first main issue. Is the
development PD?

o

If there is a dispute, state in a \

preliminary paragraph that the
LPA’s failure to refuse within the
statutory period means you cannot
address whether the development
is PD.

Allow the appeal on the basis that prior
approval is deemed to be granted.
The development can lawfully
proceed if constructed or carried

out in ac;ﬁance with the
submittgdplans, and with the

conditi limitations imposed
on tife granted by the GPDO.

\@eed to address whether or to grant
prior approval.

Consider whether to
grant prior
- approval,

ves including

whether any

conditions
should be

imposed.
\- /

Do not make any
determination
on the prior
approval
matters; the
appeal should

be dismissed.
\_ J

No
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Annex G: Template — Part 1, Class A example

Appeal Ref: []

[Address]

e The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant approval required under Article 3(1) and Schedule 2, [Part 1,
Class A, Paragraph A.4] of the Town and Country Planning (General Permitted
Development) (England) Order 2015 (as amended).

e The appeal is made by [appellant’s name] against the decision of [LPA’s name].

e The application ref: [], dated [], was refused by notice dated [].

e The development proposed is [].

Decision

1. The appeal is allowed and prior approval is [not required] [deemed to be]
[granted] under the provisions of Article 3(1) and Schedule 2, [Part 1,
Class A, paragraph A.4] of the Town and Country Plan General
Permltted Development) (England) Order 2015 (as ed) for
[development] at [address] in accordance with th ication [ref] made
on [date], and the details submitted with it [includifg plan nos...],
pursuant to Article 3(1) and Schedule 2, [Part ?(Class A, paragraph

A.4(2)] [and subject to the following condity

2. The appeal is dismissed. O

2

Preliminary Matters Q

3. Under Article 3(1) and Schettle 2, [Part 1, Class A] of the Town and
Country Planning (Ge Permitted Development) (England) Order 2015
as amended (the GP , planning permission is granted for [the
enlargement of 8 linghouse] subject to limitations and conditions.

4. Where an ap \tion is made for [a determination as to whether] prior
approval_[i uired] for development [which exceeds the limits in
paragraph™®.1(f) but is allowed by paragraph A.1(g) to Part 1],
[paragraph A.4(3) provides that the local planning authority may refuse
the application where it considers that the proposed development does
not comply - or that the developer has provided insufficient information to
enable the authority to establish whether the proposed development
complies with the conditions, limitations or restrictions that are applicable
to such permitted development.]

5. [Paragraph A.4(7) to Part 1] requires the local planning authority to

assess the [impact of the proposed development on the amenity of all
adjoining premises, taking into account any representations received].

Main Issue[s]

6. I consider that the main issue[s] in this appeal are [whether the proposed
development would be granted planning permission by Article 3, Schedule
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2, Part 1, Class A of the GPDO] [and] [the impact of the proposed
development on the amenity of adjoining premises] [with regard to...].

Reasons

7. [add reasons]

Conclusion

8. For the reasons given above, I conclude that the appeal should be allowed
and prior approval [is not required] [is deemed to be granted] [should be
granted].
OR

9. For the reasons given above, I conclude that the appeal should be
dismissed.

Conditions — where the appeal is allowed Q(L

10. [Any conditions to be imposed that are necessa;((ak reasonable (etc)
and related to the prior approval matters] Q)

o
&
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Changes highlighted in yellow made 26 September 2023:
o Para 47 added to give advice on considerations to Heritage Assets
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e Para 96 amended following Guildford BC v SSLUHC & Mr C Weeks
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Introduction

1.

National policy

5.

8.

Inspectors make their decisions on the basis of the evidence before them.
Consequently, they may, where justified by the evidence, depart from the advice given
in this section.

All of the legal cases referred to pre-date the National Planning Policy Framework
(NPPF; “the Framework”).! However, they have been included because they remain
relevant.

This training material applies to casework in England only.2

Both experienced and comparatively new Inspectors will be aware of the apparent
complexities that have been encountered in the course of dealing with Green Belt
casework in the past. This training material is therefore intended to provide a ready

reference to a wide range of useful pointers which we hope you will find helpful and
which you will be able to build upon as you gain or increase your rience.

You will find that national planning policy in England isé(ently set out in the

Framework. \Q

English national policy regarding the Green Be&' also be found in Planning policy
for traveller sites (PPTS).

Be aware that in order to help shom@ﬁ:| national policy has been correctly
applied, you should always use the t inology in the current Framework in
your decisions and reports. D ubstitute alternative words or phrases.

Further advice is also giveri\Q*e government’s Planning Practice Guidance.

The Framework, th (@!elopment plan and Metropolitan Open Land

9.

10.

In dealing with §elt casework the Framework is a material consideration
(paragraph 2 PF) However, the starting point is that appeals should be
determined | cordance with the development plan unless other material

considerations indicate otherwise®. Where development plan policies dealing with the
Green Belt significantly pre-date the Framework they might be based on Planning
Policy Guidance 2 Green Belts (DETR, 1995) (PPG2) or the original (2012)
Framework.

In your approach to development plan policies you may need to consider whether the
relevant development plan policies are different from those in the Framework. If so,
what weight should be given to them? This will depend on the degree of consistency
with the Framework. The closer the policies are to the Framework, the greater the
weight they may be given (paragraph 219 NPPF).

124 July 2018; updated February 2019

2 PINS Wales produces separate material for Wales which summarises differences in policy.
3 August 2015

4 Section 38(6) Planning and Compulsory Purchase Act 2004 as amended (“the PCPA")
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11. This might be especially important in deciding the basis on which you will consider
whether a proposal is inappropriate development. However, you should bear in mind
that paragraph 16 f) of the Framework indicates that local plans should avoid
unnecessary duplication including the policies within it. Furthermore, that through the
examination process there may have been particular circumstances that justified a
local policy that was not the same as national policy. The position will vary depending
on the age of the policy and any supporting evidence provided such as the examining
Inspector’s report. However, policies that follow the broad approach in the Framework
but merely add to it should not be regarded in the same way as those that are directly
contrary to it. Policies might not be the same as the Framework but still consistent with
it.

12. Paragraph 11 d) of the Framework deals with situations where there are no relevant
development plan policies, or where the policies which are most important for
determining the application are out-of-date. This issue may occur in Green Belt cases.
In that event, permission should be granted unless the application of policies in the
Framework that protect areas or assets of particular importance pgeyide a clear reason
for refusing the development proposed. These assets are refer, in footnote 6 to
paragraph 11 and include land designated as Green Belt. Q

13. Therefore, before applying paragraph 11 d) to development ig#the Green Belt you
should first go through the steps outlined in this chapt % it is determined that the
proposal would be inappropriate development and& special circumstances exist,
then this will provide a “clear reason for refusing t velopment proposed”. The
most logical way to structure a decision is to u&, ke the Green Belt balance before
paragraph 11 is referred to (if at all). If thege reached that very special
circumstances do exist, then Step 5b may elevant.

London Plan. It has been comm accepted practice to consider MOL as
equivalent to Green Belt in term the application of national policy. However, it is
not mentioned in footnote e Framework.

14. Metropolitan Open Land (MOL) is gi;emotection equivalent to Green Belt in the

General approach @)

15. Ifyou are coml is type of work afresh, or even after much experience, a valuable
question to rself is, in order to comply with the Framework®, have you
approache r reasoning in a structured manner as follows:

1. Is the development inappropriate? How should effects on openness be considered?

2. Would there be any other harm (ie non-Green Belt factors, for example to character &
appearance), that weigh against the development?

3. If the development is inappropriate, are there any ‘other considerations’ which would weigh
in favour of it?

4. If any ‘other considerations’ exist, do they clearly outweigh the harm to the Green Belt, and
any other harm? (ie carry out the ‘Green Belt balancing exercise’).

5. If ‘other considerations’ clearly outweigh the harm, do ‘very special circumstances’ exist?

5 Particularly revised Framework paragraphs 137 & 147-151
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6. In following this approach, have you reached clear conclusions on your main issues,
relevant development plan policies, any SPD, and the Framework?

16. These steps are set out in the flow diagram in Annex 1 and are considered in more
detail below.

Defining main issues

17. Your definition of the main issues should reflect the general approach set out above
and described in more detail below. For example:

1. Whether the proposal would be inappropriate development in the Green Belt having
regard to the Framework and any relevant development plan policies.

2. The effect of the proposal on the openness of the Green Belt.

3. The effect of the proposal on [insert any main issues relating toﬁB-Green Belt
concerns — eg ‘the character and appearance of the area’.

4. Whether any harm by reason of inappropriateness, ar@ other harm, would be
clearly outweighed by other considerations, so as {a ount to the very special
circumstances required to justify the proposal’.

Step 1a: Is the development inappropt@@?

18. Remember that you will firstly need to dec hat type of development you are
dealing with and assess it against rel development plan policies, any relevant
SPD and the Framework (paragraphs 147-151). Are the development plan policies
and SPD consistent with the Frar@k? If not, you will need to explain what weight
you attach to them. If the inconslst@ncy is significant, the critical judgement is likely to
be whether the proposal ¢ s with the Framework.

19. Further advice about p Q\r development types is provided later in this chapter.
Note that the gener on established by case law on the original Framework is
that developmen J Green Belt is inappropriate — and so needs to be justified by
very special q@s ances — unless it is within one of the exceptions set out in
paragraph 1 of the Framework. If the proposed development would fall within
any of those eXteptions then there is no need to consider it against any of the others —
even if they might be applicable. However, where there are arguments about which
exception should apply and you are finding that the proposal would be inappropriate
development it is likely to be necessary to consider all of those cited or which are
clearly relevant.

20. Avoid using the term ‘appropriate’. It is best to describe proposals as being
‘inappropriate’ or ‘not inappropriate’.

21. If you consider that the development is ‘not inappropriate’:

. You will go on to deal with the proposal as you would for any other s78 or s174
ground (a) appeal.

. You will not need to carry out steps 3 (other considerations), 4 (the Green Belt
balancing exercise) or 5 (‘very special circumstances’). See below for advice on
dealing with ‘openness’ (step 1b).
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. You will still need to address any other alleged non-Green Belt harm (for example,
to character and appearance) in the usual way. A finding that a development is
‘not inappropriate’ does not automatically mean that it is acceptable in terms of
other planning issues (step 2).

Inappropriateness by reason of effects on openness
Openness

22. The Framework states that “the fundamental aim of Green Belt policy is to prevent
urban sprawl by keeping land permanently open; the essential characteristics of Green
Belts are their openness and their permanence” (para 137).

23. Openness may be a consideration in identifying exceptions to inappropriate
development. Certain exceptions® within paragraph 149 of the Framework, and all
exceptions within paragraph 150, require the decision maker to firpulﬁssess the effect
of the development on openness. It may also be a matter that iLés consideration
for proposals that are found to be inappropriate developmem@ﬁ not require this
initial assessment.

What is ‘openness’? &
‘QQ)
O

X
24. The Court of Appeal in Turner v SSCLG K;dborset Council [2016] EWCA Civ 466
has confirmed that the openness of the, G Belt has a spatial aspect as well as a
visual aspect. This means that the ab%e of visual intrusion does not in itself mean
that there is no impact on the open;ss the Green Belt as a result. But equally this

Spatial and visual aspects

does not mean that the opennes e Green Belt has no visual dimension
(paragraph 25).

25. The Supreme Court in R@ application of Samuel Smith Old Brewery (Tadcaster)
and others) (Responde North Yorkshire County Council (Appellant) [2020] UKSC
3 endorsed paragrapiy 14 of Turner to the effect that the word openness is open
textured and a nsQ of factors are capable of being relevant when it comes to
applying it to icular facts of a specific case. However, how to take account of
the visual e‘% S a matter of planning judgement rather than one of legal principle
(paragraph 26). In this case it was concluded that there was no error of law in the
officer report as there is no express or implied requirement to refer to visual impact.
The Supreme Court also highlighted that openness is the counterpart of urban sprawl
and that it does not imply freedom from any [emphasis added] form of development.
Furthermore, the visual qualities of the land may be an aspect of the planning
judgement in applying this broad policy concept (paragraph 22).

26. In conclusion the Supreme Court confirmed that “the matters relevant to openness in
any particular case are a matter of planning judgement, not law” (paragraph 39). So
whilst visual impact can be relevant to openness it is not necessarily relevant in every
case. Nevertheless, Inspectors are best advised to have regard to potential visual
impacts rather than simply to ignore or not refer to them at all.

6 Provision of appropriate facilities (in connection with the existing use of land or a change of use) for outdoor sport,
outdoor recreation, cemeteries and burial grounds and allotments (sub-section a)) and limited infilling or the partial
or complete redevelopment of previously developed land, whether redundant or in continuing use (excluding
temporary buildings) (sub-section g))
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27. The Turner judgment also clarified that “The visual dimension of the openness of the
Green Belt does not exhaust all relevant planning factors relating to visual impact
when a proposal for development in the Green Belt comes up for consideration”
(paragraph 16). This means that it is possible that a development which would harm
openness could be acceptable visually and vice versa. Therefore, it is advisable that
you clearly separate out your assessment of any effects on openness from any
assessment of effects on character and appearance.

Other openness considerations

28. The High Court in Europa Oil and Gas Limited v SSCLG [2013] EWHC 2643 (Admin)
(as quoted in paragraph 33 of Fordent’) has recognised that the impact of a
development on openness is hot necessarily related to its size but also its purpose.
For example, a large building would be ‘not inappropriate’ if it was an agricultural
building but might be ‘inappropriate’ if it was a sports pavilion whose scale was such
that it did not preserve openness.

“Secondly, as Green Belt policies NPPF 89 and 90 demonstrate, rations of
appropriateness, preservation of openness and conflict with Gr, purposes are not
exclusively dependent on the size of the building or structures @\clude their purpose. The
same building, as | have said, or two materially similar buildigs; ne a house and the other a

sports pavilion, are treated differently in terms of actual or ntial appropriateness. The
Green Belt may not be harmed necessarily by one bufN med necessarily by another. The

one it is harmed by because of its effect on openn the other it is not harmed by
because of its effect on openness. These conce to be applied, in the light of the nature
of the particular type of development.” (para of Europa Qil)

29. The effect on openness might not be %ned solely to permanent physical works. For
example, cars in a car park, boats in.a marina and play equipment in a garden might
all have some effect on opennes %e extent of the effect on openness may vary
depending on the extent of an cbparking or mooring of boats and the frequency.
These issues were consid ec&w Vale of White Horse DC v SSETR & Jones [1999]
and Elmbridge BC v SSEé«e

dy Fair Ltd [1997].
Whether openness WO&OQG preserved or whether there would be a greater

*

impact on openneS\\

30. Paragraphi.ék@and paragraph 150 of the Framework, contain a specific test about
whether openness is preserved, in determining whether the proposal should be
categorised as inappropriate development. Paragraph 149 g) refers to not having a
greater impact on the openness of the Green Belt than the existing development.
These tests need to be applied to determine whether a proposal should be categorised
as inappropriate development. In so doing, regard should be had to the aspects of
openness outlined above.

31. In Samuel Smith Old Brewery (Tadcaster) & Oxton Farm v North Yorkshire CC &
Darrington Quarries Ltd [2018] EWCA Civ 489 it was acknowledged that some forms
of development, including mineral extraction, may in principle be appropriate, and
compatible with the concept of openness. Similarly in Euro Garages Ltd v SSCLG &
Anor [2018] EWHC 1753 (Admin) the judge indicated at paragraph 42 that rather than
treating any change as having a greater impact on openness of the Green Belt, the
correct approach is to consider the impact or harm, if any, wrought by the change.

7 Fordent Holdings Limited v SSCLG & Cheshire West and Chester Council [2013] EWHC 2844
(Admin)
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32.

33.

Whether or not any change will have an adverse impact, and so cause harm to
openness, might depend on factors such as the scale of the development, its
locational context, and its spatial and/or visual implications (paragraph 32).

In R (oao Amanda Boot) v EImbridge BC [2017] EWHC 12 (Admin), a proposal for a
new football stadium and athletics facility was considered in the context of paragraph
89 of the original Framework. It was held that because there was a finding of a “limited
adverse impact on openness” then that would mean that openness was not
‘preserved’, and that very special circumstances would be required to justify it. That
was so even though the identified adverse impact was found to be ‘limited’ or ‘not
significant’. It would appear, therefore, that openness cannot be preserved if there is a
finding that there would be an adverse impact on it of any kind.

Similar considerations will apply to the test of whether development would have a
greater impact on openness under para 149 g) of the Framework as indicated by the
Euro Garages judgment. If, as a matter of judgement, there Would be a greater
impact, then that exception cannot apply.

Step 1b: Should effects on openness be furthe dered’?

34.

You will have determined under Step 1a whether or no tﬁ evelopment is
inappropriate.

If the development is ‘not inappropriate’ \9

35.

36.

In Lee Valley Regional Park Authority, R @e application of) v Epping Forest District
Council & Anor (Rev 1) [2016] EWCA% 4, the Court of Appeal endorsed the
conclusion of Dove J in the High Court®>sAVhere development is found to be ‘not
inappropriate’, applying paragraph@g or 90 of the original Framework, it should not
be regarded as harmful either to openness of the Green Belt or to the purposes of
including land in the Green (see para 17 of judgment).

“‘Development thatﬁﬁ in principle, "inappropriate" in the Green Belt is, as Dove
J. said in paragsaph=62 of his judgment, development "appropriate to the Green
Belt". On a e contextual reading of the policies in paragraphs 79 to 92 of
the NPPF, opment appropriate in — and to — the Green Belt is regarded by
the G% nt as not inimical to the "fundamental aim" of Green Belt policy "to
prevent Urban sprawl by keeping land permanently open”, or to "the essential
characteristics of Green Belts", namely "their openness and their permanence”
(paragraph 79 of the NPPF), or to the "five purposes" served by the Green Belt
(paragraph 80). This is the real significance of a development being appropriate in
the Green Belt, and the reason why it does not have to be justified by "very
special circumstances".” (Paragraph 24)

Impact on openness is implicitly taken into account in the exceptions unless there is a
specific requirement to consider the actual effect on openness. Therefore, for those
exceptions within paragraph 149 where the effect of the development on openness is
not expressly stated as a determinative factor in gauging inappropriateness, there is
no requirement to assess the impact of the development on the openness of the Green
Belt.

8 Lee Valley Regional Park Authority v Epping Forest District Council [2015] EWHC 1471 (Admin)
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37.

38.

39.

If the development is ‘inappropriate’ O

40.

41.

42.

The judgment makes it clear that there is no place for a subsequent assessment of the
effect of the development on Green Belt openness.

“the fact that an assessment of openness is "a gateway in some cases to identification
of appropriateness” in NPPF policy indicates that "once a particular development is
found to be, in principle, appropriate, the question of the impact of the building on
openness is no longer an issue" ” (Paragraph 20)

However, you should be aware that a finding that a development is ‘not inappropriate’
does not automatically mean that it is acceptable in terms of other planning issues.

“That is not to say, of course, that proposals for the erection of agricultural buildings in
the Green Belt will escape other policies in the NPPF, and in the development plan,
including policies directed to the visual effects of development and the protection of the
countryside or the character of the landscape. Policies of this kind will bear not only on
proposals for development that is inappropriate in the Green Belt but also on proposals
for development that is appropriate.” (Paragraph 26)

In light of the Lee Valley judgment, you will also only need to (ker whether the
proposal would conflict with the purposes of including landg @ reen Belt where this
is part of the assessment of whether or not a proposal is jna oprlate That is the
case for the development types listed in paragraph 14 the Framework and sub-
paragraph b) of paragraph 145. For other develo pes that are ‘not
inappropriate’ development, the impact on Green urposes will already have been
taken into account in their classification as ‘no ropriate’ in the Framework.

be on openness (if not explicitly cosilered already because the effect on openness is
an integral part of considering w er a development type is inappropriate — eg the
six development types Iistg iQ\paragraph 150. In many, but not necessarily all, cases

If the development is ‘inappropriate’ go hould go on to explain what the effect would

the effect on openness ¢ harmful. For example, a disproportionate addition to
a building might also h@ n unacceptably adverse effect on openness.

Paragraph 144 @ramework indicates that substantial weight should be given to
n Belt (it therefore distinguishes between weight and harm). The
[$dd

any harmtot

Court of AQQ%71 gment in SSCLG & Others v Redhill Aerodrome Ltd [2014] EWCA
Civ 1386 confifmed that the interpretation given to “any other harm” in paragraph 88 of
the original Framework (July 2021 Framework paragraph 148) is such that it is not
restricted to harm to the Green Belt (paragraphs 32-33).

Consequently, if you find that there would be harm to the Green Belt, it will inevitably
carry (at least) substantial weight. However, it is good practice to quantify the degree
of any harm to openness and the purposes of including land in the Green Belt (where
relevant) — for example, ‘moderate’ or ‘significant’ harm to openness. But in doing so
avoid attributing weight individually to these factors — instead your finding about weight
should relate to the totality of any Green Belt harm. A finding of ‘no harm’ or ‘no effect’
would be a neutral factor.

Step 2: Would there be any non-Green Belt harm?

43.

Experience shows that common concerns include the effect on the character and
appearance of the area, the living conditions of neighbours and highway safety.
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44. |If there would be an adverse effect, it is helpful to explain the degree of harm — for
example ‘significant’ or ‘moderate’. This will help demonstrate that you have carried
out the Green Belt balancing exercise correctly.

45. A finding of ‘limited’ harm would not weigh very heavily against a proposal. But in
assessing the totality of harm in Step 4 there will be a balancing exercise that takes
into account all such harms.®

46. A finding of ‘no harm’ would be a neutral factor which would not weigh for or against
the proposal.

47. However, if the proposal involves consideration of a heritage asset, then even if you
were to find that any harm to the heritage asset has been outweighed by other
benefits, that does not constitute a finding of ‘no harm’ (and thus a neutral factor) for
Green Belt purposes. Instead, it would remain a harmful impact which has to be
weighed in the balance when applying the very special circumstar‘ess test below.

Step 3: If the development is inappropriate, are (}any ‘other
considerations’ which would weigh in favcijr it?

48. Even though they may also be ‘material consideratf t is best to use the
terminology given in the Framework and so referr as ‘other considerations’.
There is no restriction on what might be consi as an ‘other consideration’.°

49. Arguments which you might encounter inc@:

° personal circumstances (eg relatimg to accommodation, health, education, family
life)

. the existence of a fallback Qition - for example, permitted development rights or
an extant planning 1\ ission!! (see ‘The approach to decision-making’ for
advice) 9

. visual or enviro al improvements - for example, the removal of existing
buildings mighthbe argued to improve appearance and/or increase openness (see
below for fu{ advice on how to deal with arguments relating to openness)

. economj efits (for example sustaining or expanding an existing business or
creat&&o S)

9 The Court of Appeal judgment in SSCLG & Others v Redhill Aerodrome Ltd [2014] EWCA Civ 1386
confirmed that harms, even if less than the thresholds for refusal set out in the original Framework,
are “material considerations” for the purposes of deciding whether to grant planning permission.
This position is the same both outside the Green Belt and within the Green Belt, save that the very
special circumstances test applies if the proposal is for inappropriate development in the Green Belt
(paragraph 32).

10 “the decision maker is required to look for factors having the character or quality that they lie in the balance
against harm. ... Those factors can vary widely. They can be green belt factors as such; for example, that
the development may preserve or increase openness or contribute to green belt functions. They can be
other planning factors, such as, perhaps, a building of exceptional architectural quality. They can be factors
derived from national or other economic needs. They can be factors relating to personal circumstances.
The list is endless and it would not be for the court to restrict it.” Paragraph 68 of Brentwood BC v SSE
[1996] 72 P&CR 61

11 See David and Edith Lloyd v SSCLG & Dacorum Borough Council [2013] EWHC 3076 (Admin) -
paragraph 17 discusses the approach to be taken when considering a fallback - ie firstly assess
the effect of the development itself and secondly whether any benefits that would be achieved by
avoiding the fallback position amounted to ‘very special circumstances’.
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50.

51.

52.

53.

54.

55.

. meeting a need for a particular type of development (for example, a rural worker’s
dwelling, tourist accommodation, housing, telecommunications equipment etc)

. the lack of a suitable site for the development outside the Green Belt (if so, has it
been demonstrated that the proposal needs to be located in the Green Belt or that
it would not be feasible to find a suitable site elsewhere?)

. enhancing the beneficial use of the Green Belt, for example by improving access,
providing opportunities for outdoor sport and recreation etc'?

. enabling the restoration of a listed building

These arguments may not specifically have been advanced, or referred to, as ‘other
considerations’ which might amount to ‘very special circumstances’, particularly if the
appellant is unrepresented. Nevertheless, you should always consider them as
potential ‘other considerations’.

If benefits have been advanced, you might need to consider whether the scale of the
proposed development is the minimum necessary to achieve the benefit This might
affect the weight you can attach to a benefit.*3

It can be helpful to explain what weight you attach to these (@ onS|derat|ons This
is a matter of planning judgement. Terms you could use i% ‘minimal’, ‘limited’,
‘significant’ or ‘considerable’. This will help with the bal exercise although such
terminology does not have to be used each and everyﬁe

It is also vital that other considerations are treag%g\garately and discretely and are
not referred to as very special circumstances selves. There is also no
requirement for them to be ‘very special’ pare them to the harm identified by
means of a min-balance as you go thr m. Rather deal with each one in turn
and make clear the importance you a% to each individual consideration.

In order for other considerations Q arly outweigh the totality of harm these must be
positive factors that weigh in fgvow¥ of the proposal. An absence of harm or a reduced

level of harm should be tre s such and should not be counted as positive
considerations in support e’scheme. In R (Lee Valley Regional Park Authority) v
Broxbourne BC [2015 C 185 (Admin) (para 47) it was stated that the absence of

a severe harm canb uce the harm by reason of inappropriateness or the harm
actually done to nness of the Green Belt. In addition and for example, if the
proposal w (&harm the character and appearance of the area that is an absence
of harm andAo d be regarded as neutral in the balance.

In connection with a proposal to replace horticultural glasshouses with 40 dwellings,
permission to pursue a legal challenge was refused!®. This was on the basis that the
Inspector was entitled to assess the impact of the proposed development on openness
by reference to its actual effect on the Green Belt and not by reference to an
assessment on the alleged difference in impact between the proposed inappropriate
development (the new dwellings) and the existing “appropriate” development (the
glasshouses - which were agreed to be agricultural development).

12 See revised Framework paragraph 145 and paragraph 28 of Fordent Holdings Limited v SSCLG &
Cheshire West and Chester Council [2013] EWHC 2844 (Admin)

13 In Hayden-Cook v SSCLG [2010] EWHC 2551 (Admin) the Court supported the Inspector’s
finding that the weight to be given to the advantages in terms of reduced noise and highway
safety was lessened as it had not been shown that development of the scale proposed was
required to obtain those benefits.

14 Bewley Homes PLC v SSHCLG & Surrey Heath (refused at permission hearing)
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Step 4: If any ‘other considerations’ exist, do they clearly outweigh
the harm to the Green Belt, and any other harm?

56. Carry out the ‘Green Belt balancing exercise’. Balance the combined weight of any
‘other considerations’ against the totality of the harm (both Green Belt and other).
Does the weight of the ‘other considerations’ ‘clearly outweigh’ the totality of the harm?
There is no ‘formula’ for doing this. The balancing is one of judgement.

Step 5a: Do ‘very special circumstances’ exist?

57. If the ‘other considerations’ do not clearly outweigh the totality of the harm, ‘very
special circumstances’ cannot exist (paragraph 148 of Framework) and the appeal
should be dismissed

58. If the weight of the ‘other considerations’ ‘clearly outweighs’ the totality of the harm, it
is likely that very special circumstances exist. This would lead to thappeal being
allowed.

59. Before reaching this conclusion, do a ‘common sense’ ch Qo the factors in
support of the proposal ‘clearly outweigh’ the harm? It i%o ufficient for them to
merely ‘outweigh’. Remember that the Framework st hat ‘substantial weight’
should be given to any harm to the Green Belt. D@r reasoning clearly and
logically take you to your conclusion?

60. ‘Other considerations’ do not have to be r@&ncommon to be special. However,
rarity may be a relevant consideration. In havon v SSCLG & Butler [2008] the
Court of Appeal found that the High judge was wrong:

“to treat the words "very special" % paragraph 3.2 of the guidance as simply the
converse of "commonplace”. RaNty may of course contribute to the "special” quality of
a particular factor, but it is sential, as a matter of ordinary language or policy.
The word "special" in the gy e connotes not a quantitative test, but a qualitative
judgment as to the Wei@ be given to the particular factor for planning purposes.
Thus, for example, regpeCt for the home is in one sense a "commonplace”, in that it
reflects an aspir i ared by most of humanity. But it is at the same time sufficiently
"special” for i t(%given protection as a fundamental right under the European
Convention{[m graph 21)

61. This is consistent with the comments of in Basildon v FSS & Temple [2004] EWHC
2759 (Admin)®® and in Basildon v SSETR & Ors [2000]*¢. The circumstances do not
have to be unique, and the possibility that similar circumstances might arise elsewhere
does not prevent a finding of very special circumstances in any particular case.

62. The Framework makes clear that most development in the Green Belt is inappropriate
and should be approved only in very special circumstances.

63. In Sefton Metropolitan Borough Council v SSHCLG & Jerry Doherty [2021] EWHC
1082 (Admin) it was held that the exercise of planning judgement was not an artificially

15 “there is no reason why a number of factors ordinary in themselves cannot combine to
create something very special” (paragraph 18)

16 “The fact that similar circumstances might apply to other gypsy families simply meant that
very special circumstances might be found to exist again. That is a matter for assessment on
a case by case basis” (paragraph 39.)
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64.

65.

66.

67.

68.

sequenced two-stage process but a single exercise of planning judgement, to assess
whether there were very special circumstances which justified the grant of permission
notwithstanding the particular importance of the green belt. Furthermore, it was alleged
that the Inspector should have applied substantial weight to each of the Green Belt
harms identified but it was found that there was no error in not attaching separate
substantial weight to each element of harm (paragraph 61). This might include harm
by reason of inappropriate development or the effect on Green Belt openness or
purposes. There is therefore no need to attach substantial weight to each of those
harms individually. The judge said (paragraph 34) that:

“When paragraphs 143 and 144 are read together they can be seen as explaining that very
special circumstances are needed before inappropriate development in the Green Belt can be
permitted. In setting out that explanation they emphasise the seriousness of harm to the
Green Belt in order to ensure that the decision maker understands and has in mind the nature
of the very special circumstances requirement. They require the decision maker to have real
regard to the importance of the Green Belt and the seriousness of any harm to it. They do not,
however, require a particular mathematical exercise nor do they require substantial weight to
be allocated to each element of harm as a mathematical exercise with tranche of
substantial weight then to be added to a balance. The exercise of pl@ning judgement is not
to be an artificially sequenced two stage process but a single exe%? judgement to assess
whether there are very special circumstances which justify the f permission
notwithstanding the particular importance of the Green Belt.” %

The Written Ministerial Statement (WMS) of Dece 15 indicates that (subject to
the best interests of the child) personal circumst and unmet need are unlikely to
clearly outweigh harm to the Green Belt and a& er harm so as to establish very
special circumstances. The Secretary of S)decision reference
APP/M1520/A/14/2216062 (issued 21 Ap 17) maintained that this is nhow national
policy (paragraph 12). However, this jsion pre-dated the revised Framework which
does not include this provision and simikd guidance in the PPG has been removed.

Therefore, whilst the WMS is a m | consideration the fact that this provision has
not been translated into national'Qglicy and the associated guidance removed is likely
to affect the weight to be gi o it if it is referred to.

This provision is found @agraph 16 of the Planning Policy for Traveller Sites
(PPTS) and thereforg sOt€ly relates to that type of development. In Doncaster MBC v

SSCLG [2016] 876 (Admin) it was held that whilst policy at paragraph 16 of
the PPTS state it was unlikely that unmet need and personal circumstances
would overgo§ arm to the green belt, that did not mean that they could not do so
(paragraph 69%

A possible outcome of the balancing exercise is that you find that there are ‘very
special circumstances’. Itis a conclusion you reach after the balancing exercise and
so should only feature towards the end of your reasoning.

Terminology — in England, do not:

o state that it is the ‘very special circumstances’ that outweigh/don’t outweigh the
harm (it is the ‘other considerations’)

. use the phrase ‘exceptional circumstances’ when referring to development
proposals. The Framework uses this term in relation to the establishment of new
Green Belts and alterations to the boundaries of existing ones.

Make your conclusion clear — for example:
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69.

Very special circumstances do not exist - | find that the other considerations in this
case do not clearly outweigh the harm that | have identified. Consequently, the very
special circumstances necessary to justify the development do not exist’

Very special circumstances do exist - | find that the other considerations in this case
clearly outweigh the harm that | have identified. Looking at the case as a whole, |
consider that very special circumstances exist which justify the development.

Your conclusions on ‘very special circumstances’ should come towards the end of your
reasoning. Do not return to any ‘other matters’ or ‘other considerations’ after this
conclusion. It is possible to have separate sections of your decision dealing with ‘other
considerations’ and ‘other matters’. The former would include considerations
advanced in support of the proposal. The latter would typically include any alleged
harm which you have not addressed in a main issue but which you need to cover (for
example, this might include concerns from interested persons where you are allowing
the appeal).

Step 5b: Paragraph 11 of the Framework ({/b

70.

71.

If there are no relevant development plan policies, or the pglkes which are most
important for determining the application are out-of-dat Qn you have found that very
special circumstances exist, you will not need to g consider paragraph 11 d) ii —
whether any adverse impacts significantly and de trably outweigh the benefits,
when assessed against the policies in the Fral k taken as a whole. This is

because for Green Belt proposals the appl"j@ f the footnote 7 Framework policies

requires all relevant considerations to be ghed in the balance before deciding that
there is no clear reason for refusing pefmisSion, so there will be no need to do this
because the outcome will be the same? Where you have found Very Special
Circumstances do not exist and thefeNs a clear reason for refusing the development
proposed paragraph 11 d) ii. is i ant and must not be applied (see Monkhill Ltd v
SSHCLG & Waverley BC [2024] CA Civ 74).

In reality, if you have aI@found that very special circumstances exist, this analysis
is highly unlikely to 8 that permission should be refused.
*

N
Step 6: Coneh.k%ns

72.

Remember to conclude on the relevant development plan policies and, if necessary,
on the Framework. You might do this at the end of your consideration of each main
issue and/or towards the end of your decision — whichever works best in terms of the
flow of your reasoning.

Is the development in the Green Belt?

73.

In some cases the parties may not agree about whether all, or part, of the proposed
development would be in the Green Belt. If this would affect how you approach the
case, you will need to reach a finding at the start of your reasoning. Do you have
sufficient information to do so? You will need a copy of the proposals or Policies Map
from the development plan, clearly showing the appeal site at an appropriate scale. All
relevant parts of the development plan should be considered including the map(s) and
the text. Where the evidence is inconclusive, you will need to make a judgement
based on the balance of probabilities.
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74.

75.

Regulation 9 of The Town and Country Planning (Local Planning) (England)
Regulations 2012 provides that the adopted Policies Map must illustrate
geographically the application of the policies in the adopted development plan. It also
provides that where the adopted Policies Map consists of text and maps, the text
prevails if the map and text conflict. Note that this provision relates to situations when
the Policies Map itself comprises both text and maps. Additionally, Fox Land and
Property Limited v SSCLG & Castle Point BC [2014] EWHC 15 (Admin) held that the
Proposals Map (now known as the Policies Map) of a Plan is not in itself policy, but
illustrates detailed policies and assists in understanding the geographical areas to
which it relates. R (Cherkley Campaign Ltd) v Mole Valley DC [2014] EWCA Civ 567
held that to fully understand planning policies, it is permissible and possibly necessary
to consider supporting text and other illustrative material. Therefore, whilst the adopted
Policies Map will generally be definitive!’, if there is a dispute then it will be permissible
to consider other relevant evidence including the circumstances and history behind the
drawing of the boundary including any errors made and the provisions of paragraphs
142-146 of the Framework. (b

(APP/C2741/W/16/3149489) where the Secretary of State that, “... the lack of a
defined boundary is insufficient justification to arbitrarily e any site contained
within the general extent of the Green Belt...” (paragr 1, page 2). This was
however in the context that the RSS key diagram d a firm basis for finding that
the appeal site was within the general extent of t en Belt. Paragraph 139 of the
Framework confirms that Green Belts should blished in local plans. Depending
on the evidence available it may not alwa e case that a site is within the general
extent of the Green Belt if, for example, it the periphery of any broad notation or if
it is far from certain where the inner b@jiary of the Green Belt would be. Previous
appeal decisions may also be relev§§t. owever, the Secretary of State’s approach

Inspectors should be mindful of the Secretary of State’s decigt %Avon Drive
CIE

implies that the boundaries do ng ssarily have to be formally defined in a
subsequent development plan dégiment.

What if the parties hagf}greed that the proposed development

76.

would be inappa ate?

Sometimes the s parties will agree that a proposal would be inappropriate
developmegt.\If%0ou reach the same conclusion, you will not need to deal with this as
a separate mah issue, subject to dealing with any 3" party views to the contrary.

However, you may need to briefly explain your position early in your decision perhaps
with reference to relevant parts of the Framework; for example:

The main parties have agreed that the proposal would represent inappropriate
development in the Green Belt [as defined in development plan policy and the
Framework]. | concur with that position.

What if the parties have not raised the question of

17 See Hundal v South Bucks DC & SSCLG [2012] EWHC 791 (Admin) “The 1999 Local Plan was
adopted without any challenge to its validity. In the absence of any successful challenge to its
validity, it is and was valid and lawful. The First Defendant is and was entitled to proceed on that
basis” (para 85).
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77.

78.

inappropriateness?

Sometimes, although the site is in the Green Belt, the question of inappropriateness
may not have been raised. If you think it is an important issue (perhaps because you
consider that the proposal might be inappropriate), you would need to seek the views
of the parties. You should consider whether, to not mention or deal with the question
of inappropriateness, would unnecessarily provide an opportunity for challenge

Alternatively, it might be clear to you that the proposal would not be inappropriate or
that the location in the Green Belt is immaterial to your consideration of the appeal (for
example, this might be the case where the appeal is against a condition which would
not have any implications for openness).

Development types - buildings

79.

80.

81.

82.

The Framework states that a local authority should regard the co uctlon of new
buildings as inappropriate in the Green Belt unless it is for one ecified
exceptions (paragraph 149). These are considered in more %elow All other
buildings are, therefore, inappropriate development.

The term building is defined as follows in section 336 @w 1990 Act:

“building” includes any structure or erection, an part of a building, as so defined,
but does not include plant or machinery com in a building.

It was established in LB Bromley v SSCL@lG] EWHC 595 (Admin) that the mere
fact that permission for a new building%y also involve a material change of use does
not mean that it ceases to be not ingpprepriate development. Therefore, if a proposal
meets one of the exceptions undégagraph 149 of the Framework then you should
not go on and also consider that e development against paragraph 150 e).

Applying this definition W®an that walls, fences, telecommunications equipment,
wind turbines, floodligh d structures attached to buildings, should be regarded as

‘buildings’ for the pudOSESs of the Framework. This may be a reasonable approach
depending on th @ular circumstances but note that s336 defines what a building
is for the pur op%v the Town and Country Planning Act 1990 where references to a
building app%’ erein — not to the Framework. The Glossary in the Framework does
not define “building” and it may exceptionally be that the context demands a different
approach.

Buildings for agriculture and forestry

83.

84.

The Framework does not set out any limiting criteria relating to size or any other
matters [paragraph 149 a)]. Consequently, if the proposed building is for agriculture or
forestry, it would not be inappropriate development.

If raised by the parties, you will need to consider whether the proposed building would
be for agriculture or forestry. However, a proposal should generally be determined as
applied for, unless the evidence firmly indicates that it would not be a building for
agriculture or forestry.!®

18 This was considered in Be/mont Farm Ltd v MHLG [1962]
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85. The requirement in The Town and Country Planning (General Permitted Development)
(England) Order 2015 (Part 6, Classes A and B - ‘Agricultural and Forestry’) that
buildings and other works must be “reasonably necessary for the purposes of
agriculture within that unit” relates solely to the consideration of whether a proposal
would be permitted development. It should not be applied when considering the merits
of a planning application seeking permission for an agricultural building in the Green
Belt.

86. Separate advice on ‘dwellings for rural workers’ (agricultural workers dwellings) is
provided below.

Facilities for outdoor sport, outdoor recreation, cemeteries and burial grounds
and allotments

87. The Framework states that the following are not inappropriate in the Green Belt:

“the provision of appropriate facilities (in connection with the existing u fland or a
change of use) for outdoor sport, outdoor recreation, cemeterieg ané-burial grounds
and allotments; as long as the facilities preserve the openneﬁ e Green Belt and
do not conflict with the purposes of including land within it” raph 149 b)]

88. Paragraph 145 b) of the Framework relates solely to t
Therefore, this exception relates only to ‘facilities’ re buildings. Proposals for,
vehicular access and car parking areas?®, artifigi eather equestrian exercise

areas?® and embankments may be engineerin rations. These would be
considered under paragraph 150 of the Fr@gbrk.

89. Paragraph 149 b) of the Framework S%p 5 tests which must be satisfied before
such a new facility can be regarde@ t inappropriate. The facility must:

nstruction of new buildings.

e be a building; O
e be for outdoor sport, ou&Q% recreation, cemeteries and burial grounds and
allotments?; ?
e be ‘appropriate’ for®| tended purpose;
e preserve the qpemgess of the Green Belt; and
e not conflict WN purpose of including land in the Green Belt
Extensions anﬁ%erations to buildings

90. The extension or alteration of a building is not inappropriate development provided that
it does not result in a disproportionate addition over and above the size of the original
building [paragraph 149 c¢)]. Thus, the questions to ask are:

e What was the size of the original building?

19 Bromley v SSE & Wates Leisure [1997]

20 Bravebyte Ltd v FSS & Barnet [2004] - see paragraphs 12-14

21 See High Court judgment Timmins & Anor v Gedling Borough Council - “For all the above reasons
in my view a change of use from agricultural land to a cemetery constitutes a development which
is prima facie "inappropriate" and to be prohibited in the absence of "very special circumstances".
Further, for the reasons that I have already given, the creation of a cemetery does not fall within
one of the exceptions in paragraphs 89 and 90 NPPF.” (paragraph 32).
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91.

92.

93.

94.

95.

96.

97.

¢ Would the proposal represent a disproportionate addition over and above the size
of the original building? This requires you to assess whether the proposal would,
when taken in combination with any previous additions to the original building,
result in a disproportionate addition in terms of its size. In other words, when taken
together, would the sum total of existing and proposed extensions to the original
building be disproportionate in size? This exercise should not consider the visual
impact of the proposal or any effect on openness.

It may logically follow that a small extension could potentially represent a
disproportionate addition if the building has previously been extended (see Curtilage
buildings section for further advice on extensions).

PPG2 only regarded extensions and alterations to existing ‘dwellings’ as being
potentially not inappropriate. The original Framework and the Framework have
extended this provision to all ‘buildings’. Consequently, pre-Framework development
plan policies might only refer to extensions or alterations to dwellings. Some may go
further and state that extensions to buildings which are not dwelli are
‘inappropriate’. In these circumstances, if you are dealing with r&§emsion toa
building which is not a dwelling you may need to consider th %e of consistency
between the development plan and the Framework as a n'mb consideration (see

paragraph 213). &
The term ‘original building’ is defined in the Glossa‘&e Framework:

A building as it existed on 1 July 1948 or, if co@@ted after 1 July 1948, as it was
built originally.

Therefore, extensions which were ad%a building before 1 July 1948 should be
regarded as part of the ‘original building®Where an extension to a building constructed
after 1 July 1948 is proposed, th@parison will be between the building as first built
and the building as proposed to xtended, together with any existing extensions
constructed since the buildi\ as first built.

In some cases, you ma@%ealing with a proposal to extend a building which
replaced a previousYuiltiihg (most commonly a replacement dwelling). In relation to
buildings constru@ﬂer 1 July 1948, the definition of ‘original building’ in the
Glossary to the ework does not expressly deal with replacements. However, the
developmeqlg may contain more detailed policies relating to replacement dwellings

in the green b&lt, which can be given weight depending on their degree of consistency
with the Framework.

This was confirmed in Guildford BC v SSLUHC & Mr C Weeks [2023] EWHC 575
(Admin) where the Court held that the phrase “as it was originally built” must be
considered and not the replacement building that existed at the time of application.
This, the Court held, was “likely to be directed at avoiding the cumulative effect of
extensions and additions which may be modest in themselves but which may
cumulatively amount to disproportionate development.”

You will find that there are different ways of assessing and measuring ‘proportionality’.
Development plans and SPDs may contain specific limits in terms of floorspace and/or
volume. However, the Framework refers to ‘size’. Consequently, you should look at
the overall size increase in terms of volume and external dimensions (as well as
considering floorspace).

Version 25 Inspector Training Manual | Green Belts Page 19 of 29



98. Many buildings will have permitted development rights?? which will allow some
extensions to be added without requiring planning permission. However, your role is
to assess whether, or not, what is now proposed would represent a disproportionate
addition. Your assessment should be against the ‘original building’, not the ‘original
building’ plus extensions potentially allowed under permitted development rights. If the
existence of permitted development rights is argued in favour of a development, you
should consider this as an ‘other consideration’.

99. The question of how to define the relevant ‘building’ may arise. For example, this
might occur when dealing with a terraced or semi-detached dwelling. The definition in
s336, referred to above, states that a building includes “any part of a building.”
However, no judicial authority exists to the effect that there is a requirement to interpret
this word as meaning, for example, that the entire terrace of which a dwelling forms
part should be considered to be the original building for this purpose. Therefore, in the
context of Framework paragraph 145 c), the word “building” should be construed as
relating to the individual building to be extended, as shown within the appeal site.

Replacement of a building(s) (b

100. The Framework sets up 2 tests [paragraph 149 d)]. In orde?t}ge ‘not inappropriate’, a
replacement building must be: &

. for the same use as the building it will replacs&

° not materially larger which should not copsf he visual impact of the proposal
or any impact on openness (“The exe as ‘primarily an objective one by
reference to size’. Which physical gf on is most relevant for the purpose of
assessing the relative size of th ng and replacement dwellinghouse, will
depend on the circumstances épwe particular case. It may be floor space,
footprint, built volume, height@d , etc.”®)

building would be materially er than the existing building to be replaced (the
baseline) — see Athlone td v SSCLG [2015] EWHC 3524 (Admin)?4, in which
the Judge said that he

101. The decision maker’s role is tg ast whether or not the proposed replacement

ay.

“no doubt that the, ector's interpretation of the phrases ‘the one it replaces’ [4™"
bullet/excepti @graph 89 of the Framework] and ‘the existing building’ [6™
buIIet/excep@ ragraph 89 of the Framework] were correct, and that they set as the
baseline, as the Inspector found, the extent of physical built development on the site as
the basis for comparison for the purposes of the consideration of the fourth and sixth
exceptions within paragraph 89 of the Framework. That extent of physical built
development is essentially a question of fact and does not engage the need for the
exercise of any planning judgment. Planning judgment will come at the next stage,
when that baseline is compared with the proposal and the extent of any change
gauged against the tests which are set out in the exceptions.” (paragraph 37)

102. As to whether an unimplemented planning permission (which may include permitted
development rights) could, as a material fallback, count as part of the baseline, the

22 Under The Town and Country Planning (General Permitted Development) (England) Order 2015

23 See R (oao Heath and Hampstead Society) v Camden LBC [2007] subsequently supported in CoA
as R (oao Heath and Hampstead Society), Camden LBC and Vlachos.

24 In the Athlone House case, although the site was not in the Green Belt, it was on Metropolitan
Open Land, to which the development plan gave the same level of protection as Green Belt. The
case proceeded on the basis that the Green Belt policies in the original Framework applied to
Metropolitan Open Land.
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Judge in Athlone House concluded that it could not, but that it would probably be
relevant at the stage of considering whether very special circumstances existed:

.. it would not affect the baseline which was the basis of comparison set out in paragraph
89. Paragraph 89, as | have already observed, is clear; an unbuilt permitted
development which a developer may be keen to implement could not, on the basis of
the interpretation of the plain words of the policy, be included in such an assessment.
That is not to say that such a material fallback would be irrelevant. It would probably be
relevant at the stage of considering the question of very special circumstances, taking
account of the weight to be attached to it, bearing in mind the likelihood of its
implementation and the extent of its impact on openness if it were developed.”
(paragraph 42)

103. A further consequence of the baseline established by Athlone is that, if there is no
building currently existing on site, then paragraph 149 d) cannot apply as there is no

building to be replaced.
(boup of existing
HC 2503 the

ng and interpreting
ised Framework).? The

104. It may also be argued that a larger single building cannot repla
buildings. However, in Tandridge DC v SSCLG & Syrett [20
Deputy High Court Judge discussed the approach to unde
paragraph 89 of the original Framework (para 145 d) in the r
Judge stated that: @

“l do not consider that “building” should be read
providing as a matter of planning judgment the
comparison with what is proposed to repla

luding more than one building,
sensibly be considered together in
” (paragraph 61).

105. However, this judgment does not imp t words in the singular could or should
always be interpreted as also being in the€ plural as this case was solely in relation to
the replacement of existing buiId@For example, in cases involving an extension to
a building where there are other Rulldings within the curtilage.

106. It may also be argued th \ ovision of a basement within a proposed replacement
building should not be @o calculate whether the proposed replacement building is
materially larger thapztheexisting building. However, in Feather v Cheshire East
Borough Counci@hristopher Wren and Mrs Susan Wren [2010] EWHC 1420

(Admin) the | dgb ncluded:

o “that in this case, | cannot be satisfied that the council had regard to what was, it
is accepted, a material consideration; namely, the size and scale of the basement.
I, therefore, cannot be satisfied that the council took that into account in
determining whether the building was or was not materially larger.”

Limited infilling in villages

107. In line with the Framework [paragraph 145 e)], you will need to consider whether the
proposal:

e would be in a village;
e would represent infilling; and, if so:
e would that infilling be limited?

25 See, in particular, paragraphs 53, 54, 58 and 60 in the judgment
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108. In the CoA case in Julian Wood v SSCLG and Gravesham Borough Council [2015]?%¢ it
was common ground between the parties that the boundary of a village defined in a local
plan may not be determinative for this purpose. Therefore, when considering whether
a settlement is a village or whether a site is in a village Inspectors should having regard
to the situation “on the ground” as well as any relevant policies. Such a judgment is
likely to depend on factors such as the number of buildings or properties that are
grouped together, their inter-relationship and spacing, the facilities and services
available and the juxtaposition of the site with surrounding buildings and any open land
beyond.

109. In the CoA case in Julian Wood v SSCLG and Gravesham Borough Council [2015]%7 it
was common ground between the parties that the boundary of a village defined in a local
plan may not be determinative for this purpose. Therefore, when considering whether
a settlement is a village or whether a site is in a village Inspectors should having regard
to the situation “on the ground” as well as any relevant policies. Such a judgment is
likely to depend on factors such as the number of buildings or properties that are
grouped together, their inter-relationship and spacing, the faeilities and services
available and the juxtaposition of the site with surrounding builc@ﬁ nd any open land

beyond.
o

110. The terms ‘limited’ and ‘infilling’ are not defined in the ework and these will be
essentially a question of fact and planning judgemen the planning decision-maker
having regard, for example, to the nature and size evelopment itself, the location
of the application site and its relationship to othe ting development adjoining and
adjacent to it (see paragraph 37 of R (Tate) \6' umberland County Council [2018]

EWCA Civ 1519). O

Limited affordable housing for local cO®munity needs

111. In line with Framework paragrap@49 f), you will need to consider whether the
proposed affordable housingdg\‘limited’ and whether it would meet local community
needs, as set out in the d ent plan (including policies for rural exception sites).

Limited infilling or the&@al or complete redevelopment of previously
developed land ’\\

112. In line with.Ra' %ph 149 g) of the Framework you will need to consider:

e Isthe proposed development site previously developed? (see the definition in
Annex 2 to the Framework)?

e If so, does it amount to limited infilling or partial or complete redevelopment of the
site? — and;

e Would it have a greater impact on the openness of the Green Belt than the existing
development? (also see relevant paragraphs above); or

o Where the re-use of previously developed land would contribute to meeting an
identified affordable housing need within the area of the LPA, whether it would
cause substantial harm to the openness of the Green Belt.

113. The definition of previously developed land in the glossary? to the revised Framework
at Annex 2 has changed slightly compared to the original Framework. The relevant

26 Julian Wood v SSCLG, Gravesham Borough Council [2015] EWCA Civ 195
27 Julian Wood v SSCLG, Gravesham Borough Council [2015] EWCA Civ 195
28 Annex 2
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114.

115.

116.

117.

118.

1109.

exclusion no longer relates to “land that is or has been occupied by agricultural or
forestry buildings”, but to “land that is or was last occupied by agricultural or forestry
buildings” (emphasis added).

Therefore, where land is no longer occupied by a permanent structure or the building
upon it is no longer used, but that land was last occupied by a building for an agricultural
or forestry use, it will not be previously developed land.

Further, where land is currently occupied by a permanent building which has a different
use, having changed its use from agricultural or forestry use, it will be previously
developed land. The exception will not apply, as the building would no longer be
considered agricultural or for forestry.

In R (Lee Valley Regional Park Authority) v Broxbourne Borough Council and Britannia
Nurseries?® (judgment based on original Framework) the exact meaning of the words,
particularly with regard to exclusions from the definition was considered (see
paragraph 40 in particular). This found that where land is occupigeyby a permanent
structure, it will not be previously developed land if that perma %ucture is
(lawfully and solely) an agricultural or forestry building. Ql/

gaafructures, and includes
tructures that would meet
that the whole site should
7for example, there may be
cluded from the definition and it
f the site accordingly.

Previously developed land is or was occupied by perma
any associated curtilage. Simply because a site contaj
the definition of previously developed land does n

be considered as such (and vice versa). Within arsi
structures such as agricultural buildings which
will be necessary to consider the different

Residential gardens which are not in ‘Qui§{-up areas’ are not excluded from the general
definition of previously developed lagd i®#Annex 2 to the Framework (as held in
Dartford BC v SSCLG [2017] E@iv 141). However, if this is a relevant issue,
then a view will have to be reac as to whether the site in question is within a ‘built-
up area’ as this is not defin the Framework.

It may be argued that r@tial gardens of properties in the countryside can
constitute previousihdeVeloped land because the definition only excludes such land ‘in
built-up areas’. ed to consider:

e That %al gardens which are not in ‘built-up areas’ are not excluded from
the general definition of previously developed land (as held in Dartford BC v
SSCLG [2017] EWCA Civ 141);

e that ‘built-up areas’ are not themselves defined so you will have to come to a
view; and,

e ifitis not, you will have to decide whether it falls within the general definition of
previously developed land in the context of the particular circumstances you are
considering.

Development types — other forms of development

120.

Paragraph 150 says that:

29 R (Lee Valley Regional Park Authority) v Broxbourne Borough Council [2015] EWHC 185 (Admin)
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Certain other forms of development are also not inappropriate in Green Belt provided
they preserve[*] its openness and do not conflict with the purposes of including land
within it. These are:

e Mineral extraction®!

e Engineering operations*

e Local transport infrastructure which can demonstrate a requirement for a Green
Belt location

e The re-use of buildings provided that the buildings are of permanent and
substantial construction

¢ Material changes in the use of land (such as changes of use for outdoor sport or
recreation, or for cemeteries and burial grounds); and

e Development brought forward under a Community Right to Build Order or
Neighbourhood Development Order.

121. Compared to the original Framework, the Framework now includes material changes

in the use of land at paragraph 150 e). (b

122. The Courts have confirmed in Fordent Holdings Ltd v SSCL eshire West and
Chester Council [2013] that paragraph 90 of the original F ork was a closed list
and this will be the same for the Framework. Consequegtly,*any proposal, which does
not fall within the scope of the specific exceptions set paragraphs 149 and 150
of the 2021 Framework would be inappropriate de ent.®® Closed lists were

Gedling Borough Council and Westerleigh Gr imited [2015]*4. Whilst Lord Justice
Mitting’s comments suggest his view is th@ graph 90 of the original Framework
r

was not a closed list, the comments of Lo stices Richards and Tomlinson do not
support this. Given the different judg expressed, until such time as there is a

definitive view to the contrary, Fordgqt should hold good in this regard.

explored further in the CoA judgment in Timmié ymn Family Funeral Service v.

original Framework paragr 89-90 and 81 which urges LPAs to enhance the
beneficial use of the Gre by looking for opportunities to provide for outdoor
sport and recreation, a st other things. The argument made by the claimant was
that development egeQuraged in paragraph 81 could not logically be regarded as
inappropriate. ge rejected this view. Consequently, although a proposed
development sult in the beneficial use of the Green Belt, this does not mean
that it can sO be ‘inappropriate’. However, the fact that a development would be a
beneficial use could be an ‘other consideration’ that weighs in favour of the proposal.

123. The judgment in Fordent als%%@red, at paragraph 28, the relationship between the
I

The re-use and extension of buildings

30 See paragraph above regarding R (oao Amanda Boot) v ElImbridge BC [2017] EWHC 12 (Admin).

31 See Europa Oil & Gas Ltd v SSCLG & Surrey CC & Leah Hill Action Group [2013] EWHC 2643
(Admin) where the Court of Appeal held that ‘the phrase "mineral extraction" in the NPPF is not
synonymous with and exclusively confined to "production”, but also covers the inevitable
precursor steps of exploration and appraisal where they are necessary’.

32 Engineering operations tend to include works which change the physical nature of the land — for example a
hardstanding, all weather surfacing, car park, road, track or embankment. Section 336 of the 1990 Act
states that “engineering operations” includes the formation or laying out of means of access to highways.

33 A material change of use would not be inappropriate if it were for one of the exceptions in
paragraph 90 - eg mineral extraction — see paragraph 20 of Fordent Holdings Ltd v SSCLG &
Cheshire West and Chester Council [2013] EWHC 2844 (Admin).

3 Timmins and Lymn Family Funeral Service v. Gedling Borough Council and Westerleigh Group
Limited [2015] EWCA Civ 10
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124. Under Framework paragraph 146 d) such proposals (including any associated uses of
land or minor operations such as external storage, garden areas, hardstanding or car
parking or boundary walling or fencing) are not inappropriate development, provided
that:

¢ the buildings are of permanent and substantial construction;
e the development would preserve the openness of the Green Belt; and,;
¢ It would not conflict with the purposes of including land in the Green Belt.

125. If a proposal to re-use a building includes any extensions or alterations, these would
also stand to be considered under paragraph 149 c) ie:

¢ Would the extension or alteration result in a disproportionate addition over and
above the size of the original building?

126. In Smith v SSCLG [2017] EWHC 2562 (Admin) the judgment confirmed that there was
no legal error by the Inspector in concluding that proposed fencingabin storage, car
parking space and domestic paraphernalia would fail to presery ness.

127. Also in Baynham v SSCLG & East Herts DC [2017] EWHC(@(Admin) the Judge
endorsed the Inspector’s approach to the consideration gf urpén sprawl and openness
in relation to the re-use of a building for residential pur %es (paragraph 26). The
Judge also found that there is no need to identify q@.ﬂar large built-up area in

deciding whether there would be urban sprawl. O

Local transport infrastructure Oo

128. The term “local transport infrastructure%as introduced in the original Framework. It
wasl/is not defined in the original F work or in the Framework. However, in order
to fall within Paragraph 146 c) of ramework all 3 elements (local, transport,
infrastructure) need to be met.\ Furthermore, the evidence needs to demonstrate a
requirement for a Green B tion which will be a matter of judgment for the
decision-maker.

includes (amon er things) roads and other transport facilities, although this is
provided as the requirement for Community Infrastructure Levy Regulations to
require ac ng authority to apply CIL, and for no other purpose. The Impact
Assessment for the 2012 NPPF indicates that ‘Park and Ride’ schemes were
permissible under PPG2 but that it is proposed to extend this to a wider range of local
transport infrastructure. Furthermore that “There are other local transport
infrastructure schemes that could be beneficial to communities in the Green Belt. This
includes, for example, infrastructure to support more public transport, such as opening
new routes, providing bus shelters and small public transport interchanges. The policy
change would enable local infrastructure schemes to be considered in the Green Belt
without damaging the principles or protections of the Green Belt.”

129. Section 216 of t; mng Act 2008 gives a definition of “infrastructure” which

130. Whether particular proposals fall within the definition of “local transport infrastructure”
should be assessed on a case-by-case basis having regard to the evidence put
forward by the parties. Nevertheless, the Impact Assessment gives an indication of
the Government’s intent when including this provision in the original Framework in
2012.
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Curtilage buildings

131. The Framework does not make any specific reference to ancillary outbuildings within
the curtilage of a dwelling or other buildings. Therefore, if a new curtilage building is
proposed, you will need to decide if it would fall within any of the exceptions in
paragraph 149. If not, it would be inappropriate development.

132. Given that outbuildings are buildings, paragraph 149 c) logically applies to any
proposal to extend an outbuilding (i.e. an extension or alteration of a building would be
not inappropriate provided that it does not result in a disproportionate addition).
Furthermore, providing that the new building would be in the same use, proposals to
replace an existing curtilage building could reasonably be considered under paragraph
149 d) and the test of whether it would be “materially larger” applied.

133. Some development plans may define the circumstances in which an outbuilding might
form part of the dwelling. However, if this is not the case then the provisions of the
Framework should be applied. In Warwick DC v SSLUHC, Mr J r & Mrs A Lowe
[2022] EWHC 2145 (Admin) the judge concluded that paragrapﬁl/ (©)

.. Is not to be interpreted as being confined to physi% tached structures but
that an extension for the purposes of that provigion €an include structures
which are physically detached from the buildi@ which they are an

extension.” (paragraph 52) Q

In other words, it would be unlawful to find tha@&tbuilding should not be treated as
an “extension” for the purposes of paragrm (c) solely on the basis that it was not
linked to another building. Whether a det d structure would amount to an
extension of the existing building is a gger of fact and degree.

134. For residential outbuildings, it wo& reasonable to take into account whether the
proposal was a “normal domesti junct” (an expression used in the earlier judgment
of Sevenoaks DC v SSE & e [1997]). In addition, consideration could be given to
the purpose and use oft sed building, its relationship with the original building
and its size.

paragraph nd so would be inappropriate development. If it does amount to an
“extension” n assessment should be made as to whether it would result in
dlsproportlona e additions over and above the size of the original building.

135. If a curtilage % is held not to be an “extension” then it would not fall within
a

Removal of existing buildings

136. Sometimes it will be argued that the demolition of existing buildings would either
increase openness or would balance any loss of openness caused by the proposal. It
will be for you to judge whether such arguments are most appropriately considered
under step 1 (‘Is the development inappropriate? What would be the effect on
openness?’) or Steps 3-5 (‘other considerations’). This will depend on the
circumstances. However, in most cases it will be preferable to consider the overall
consequences for openness in Step 1. However, if you conclude in Step 1 that the
proposal would bring about a positive outcome in terms of openness, this should also
be weighed in the balance within Steps 3-5.

137. It may also be argued that the removal of existing buildings could lead to a visual
improvement. However, this is a separate matter to openness and is likely to be an
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‘other consideration’. Any conclusions that are reached in relation to issues of
character and appearance should be consistent with the weight attached to them in
any Green Belt balance.

138. If you accept that the demolition of existing buildings is necessary to allow permission
to be granted, you must impose a condition that requires the buildings to be
demolished within a reasonable time frame. You may also need to consider whether a
building could be erected in any event under permitted development rights.

Dwellings for rural workers

139. Dwellings for rural workers in agriculture or forestry are primarily intended for
residential use. Consequently, they are not buildings for agriculture or forestry (even
though they are intended to support such a use). Unless a proposed rural worker's
dwelling specifically falls within one of the exceptions in paragraphs 149 or 150 (for
example, because it is the re-use of a building) it would be inapprogriate development.
If you conclude that there is an ‘essential need’ for a rural work ’f&elling35 you will
need to consider whether this would be an ‘other considerati W would clearly
outweigh any harm to the Green Belt and any other harm ?ai}%) nting to ‘very special

circumstances’.

agricultural occupancy condition. However, the d g will already exist and a
potential change in occupancy from an agricultuxb a non-agricultural worker would
not be a material change of use or an act@gv} pment. Accordingly, it would be

140. Issues relating to the Green Belt may arise in propobﬁ@eeking to remove an

reasonable to conclude that the question ppropriateness is not relevant to such

proposals. %

Renewable energy OQ

141. This is covered in paragrap?%‘S of the Framework.

Advertisements 60

safety.%® efliently, issues relating to ‘inappropriateness’, ‘other considerations’
and ‘very speclal circumstances’ do not apply. As a result, development plan and
Framework policies dealing with these matters will not be relevant to your decision. If
such issues are raised, you will need to explain your position.

142. ‘AdvertisemeEt@subject to control only in the interests of amenity and public

Temporary permissions

143. In some cases, permission will be sought for a temporary period after which the
development would cease®’. See paragraph 56 of Europa Oil and Gas Limited v
SSCLG, Surrey County Council, Leath Hill Action Group [2013] EWHC 2643 (Admin):

35 See paragraph 80 of the revised Framework

36 Regulation 3 of The Town and Country Planning (Control of Advertisements) (England)
Regulations 2007

37 In some other cases, eg for solar farm developments, it is argued that the loss of land is not
irreversible albeit the permission sought is for an extended period eg 30 years and the effect of such
a long period should be considered.
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“It is plain that temporary development can be inappropriate. Equally, it will not always
be inappropriate. That is what the inspector in substance says. If he had said that the
temporary nature of a development was irrelevant to its inappropriateness he would
have been in error, as | shall come to.”

144. Consequently, if a development is inappropriate, the harm to the Green Belt would still
be substantial (paragraph 148 of the Framework). However, the degree of any other
harm could potentially be reduced. This would be a matter for your judgement. For
example, the harm to openness or character and appearance from a development
which would last 3 years would inevitably be less than from one which was permanent.
This might affect your overall Green Belt balancing

Removal of permitted development rights

145.  There are appeal cases where the LPA suggests conditions which would remove
permitted development rights on new buildings in the Green Belt.or where
permission is sought for extensions. There will also be appe inst conditions
cases where conditions removing permitted development rj e in dispute.
Permitted development rights can in some circumstance t sizeable extensions
that would exceed the disproportionate test in paragrap c) of the Framework.

146. However, permitted developments rights have not @1 withdrawn (in total or in part)
in the Green Belt in the GPDO. The Framewor es that planning conditions
should not be used to restrict national permitbsT velopment rights unless there is a
clear justification to do so (paragraph 54 dition, the PPG (21a-017-20190723)
says that conditions restricting the futur% of permitted development rights may
not pass the tests of reasonablene r fecessity. These provisions should be
borne in mind when considering pr%als where such conditions are at issue.
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Annex 1 — Green Belt Flow Diagram

This diagram sets out a structured approach for dealing with Green Belt issues. It should be

read alongside the sections in the main body of this chapter which provide more advice
on each step. In reaching the final decision consideration may need to be given to
paragraph 11 d) of the Framework and other material considerations.

Is the development inappropriate? (Step 1a)
Assess the proposal against development plan and Framework policy relevant to the particular development type. Are the policies in

the development plan and Framework consistent?

v

v

v

NO, not inappropriate development

YES, inappropriate development

Deal with non-Green Belt
issues as for any
appeal. Determine in
accordance with the
development plan
unless material
considerations indicate
otherwise. Very
special circumstances
are not involved.

.

Should effects on openness be furt)zebconsidered? (Step 1b)

)

Would there be any other rmb’(ie non-Green Belt factors that
weigh aga'@ e development) (Step 2)

S

Are there any ‘c&’}&{)nsiderations’ which weigh in favour of the

development? (Step 3)
“ N — 4

4
If ther@ ‘other considerations’, do they clearly outweigh the harm
O to the Green Belt and any other harm? - the Green Belt
Balancing Exercise (Step 4)

=\ .
N\ J

v

If the ‘other considerations’ clearly outweigh the harm, do ‘very

special circumstances’ exist? (Step 5a)

No Yes

| |

Have you concluded against relevant development plan policies and the Framework? (Step 6)

A4

Dismiss the appeal Allow the appeal
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Changes highlighted in yellow made W 2023:

e Paragraphs 98-103: Update(ﬁg?lidance to the flood risk
assessment when considepQg temporary or permanent occupation
alongside climate chang@.@nsiderations.

A\
Other recent updates \316 Jan 2023:

e Paragraphs 9@\: Updated guidance following the Smith ruling and
applicatio e PPTS definition.

o Paragr?&s 22-25: Section 60C-E of the Police, Crime, Sentencing
and Courts Act, which came into effect in July, introduces a
criminal offence of residing or intending to reside on land, without
consent, in or with a vehicle.

e Revisions at paragraphs 242-245 & 295-297 to provide context
and clarity of the Smith Judgement and implications.
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Glossary

CJPOA9%4 Criminal Justice and Public Order Act 1994
CoA/EWCA Court of Appeal
CSAG8 Caravan Sites Act 1968
CSCDAG60 Caravan Sites and Control of Development Act 1960
EA10 Equality Act 2010
The National Planning Policy Framework
Framework
GPDO The Town and Country Planning (General Permitted Revelopment)
(England) Order 2015 A
GTAA/GTANA | Gypsy & Traveller Accommodation (Needs) Aﬁ%%nt
. v
HA85 Housing Act 1985
: S
HC/EWHC | High Court (‘\Q
N
HPA16 Housing and Planning Act 20}6\ \
HRA98 Human Rights Act 1998 o\v
r~4
PD Permitted developme
TS

PPTS Planning PoIiC(gTraveller Sites

N\
The Guild The Show 'S Guild of Great Britain

-
TCPA90 Townr @Country Planning Act 1990
AN\

Unauthorised

development

\‘
“&@opment undertaken on land owned by the developer or with the

downer’s consent but without planning permission. The development
is unlawful but not illegal — unless and until an enforcement notice is
issued, in force and not complied with, and the non-compliance is
successfully prosecuted against.

Unauthorised | Use as a caravan site without planning permission and without consent
encampment of the landowner, usually on public land. Trespass is a civil offence
which only becomes illegal if the occupiers refuse to comply with a court
or police order to leave.
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Introduction

1.

This chapter sets out legal, policy and practical considerations for English casework
involving Gypsies, Travellers and travelling showpeople (PINS Wales produces
separate training material for Wales). Inspectors make decisions on the evidence before
them and that may sometimes justify departure from advice given here.

Except where more precision is required, the terms ‘Traveller sites’ and ‘Traveller
appeals’ in this chapter should be taken as shorthand for Gypsy, Traveller or Travelling
Showpeople’s sites and appeals.

This chapter is written with planning and enforcement appeals in mind. It does not
duplicate advice pertaining to Traveller site policies or allocations set out in the Local
Plan Examinations ITM chapter.

The aim is that an Inspector, in dealing with an appeal pertaining tcrz]i use of land as a
Gypsy, Traveller or travelling showpeople’s site, shall have the Mt ion necessary to
determine:

° Whether, or to what extent, the development com 'e(](th the development plan
and national policy set out in Planning Policy for eller Sites (PPTS), the
National Planning Policy Framework (the FrO rk) and the Planning Practice
Guidance (PPG). \

o What harm, if any, is or would be ca@gy the development and, which
conditions, if any, should and co%b mposed to make the development

acceptable.

° The need for sites in the rée @ nt area, plus current and likely future levels of
provision. When con d,%]g the ‘relevant’ area, see Annex B and Linfoot v
SSCLG & Chorley 2] EWHC 3514 (Admin), Beaver v SSCLG & South

Cambridgeshire 015] EWHC 1774 (Admin) and Sykes v SSHCLG &
Runnymede Iﬁ 0] EWHC 112 (Admin).

° Wheth ouncn has a five-year supply of specific, deliverable sites against
their b& set targets.

° The accommodation needs of the appellant and alternative accommaodation
options realistically available to them.

° Personal circumstances which are relevant to the decision.

. If necessary, whether the intended occupants are ‘Travellers’ or ‘Travelling
Showpeople’ for planning purposes.

° Whether a temporary and/or personal permission should be granted, and the
appropriate length of a temporary permission.

. The planning balance, including whether to make a split decision.

. The relevant factors to take account of when addressing human rights, including
the best interests of the child(ren).
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. The aims of the public sector equality duty (PSED).
Who are Gypsies, Travellers & Travelling Showpeople?

Travellers Groups and PPTS Status

5. This chapter concerns the land use and accommodation requirements of the following
groups of people:

. Romany or ethnic Gypsies!?

. Irish Travellers or other ethnic Travellers?
. ‘New Age’ and other travellers, and
° Travelling Showpeople (b

6. Romany Gypsies and Irish Travellers are ethnic minorities suhfe¢t (@the PSED. Use
initial capitals when referring to an ethnic group or someon% ember of such.

7. Gypsies and Travellers of different ethnic backgrounds ﬁsaditions do not usually want
to share the same site, but it is not unknown for Iris)\&ﬁllers to marry into Romany
Gypsy families and vice versa. It is uncommon QKt.@ unknown for Gypsies or

Travellers to join a group of travelling showpeo

8. Annex 1 of PPTS defines ‘gypsies and v@s’ and ‘travelling showpeople’ for
planning policy purposes®. In this chaptdf, yndividuals who meet the definitions are said
to have ‘PPTS status™. Annex 1 defj@ ‘gypsies and travellers’ as:

‘Persons of nomadic habit Qife whatever their race or origin, including such
persons who on grounds %‘their own or their family’s or dependants’ educational
or health needs or old a@ve ceased to travel temporarily but excluding members of
an organised group Qf theelling showpeople or circus people travelling together as
such’. (Paragra f Consultation: Planning and Travellers (September 2014)
stated that ‘fq ng purposes the Government believes a traveller should be
someone vm&

els”)
9. The Court of Appeal issued the Smith v SSLUHC & Ors [2022] EWCA Civ 1391
judgment (dated 31st October 2022) regarding the interpretation of the Planning Policy

1 Romany in this context may be spelt with a ‘y’ or ‘i’; the Romani language is often spelt with an ‘. ‘Roma’
is another word for Romany people (and does not have any connection with Romanian) while the term ‘Sinti’
refers to Romany people of Central Europe

2 The traditional Irish Traveller language is known as Shelta, De Gammon or Cant. Other ethnic groups include
Scottish Gypsy Travellers or Welsh Gypsy Travellers (Kale).

3 There is also a statutory definition of ‘gipsies’ [sic] in s24(8) of the Caravan Sites and Control of Development
Act 1960 as amended, but that is for the purposes of s24 only and is based on the high court judgment in
Mills v Cooper [1967] 2 QB 459. The statutory definition was adopted for planning policy purposes in Circular
28/77: Gypsy Caravan Sites but the policy definition was amended in Circular 01/06 and PPTS 2015.

4 The term used in this chapter has been changed to ‘PPTS status’ because, as members of ethnic minority
communities, Romany Gypsies and Irish Travellers will consider themselves to have ‘Gypsy status’ or
‘Traveller status’ irrespective of whether they meet the PPTS definition.
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for Traveller Sites 2015 (“PPTS”) and the application of that policy to gypsies and
travellers who have ceased to pursue nomadic lifestyles.

10. The thrust of the judgment was that the PPTS definition change was unlawfully
discriminatory. The Court found that its main objective was to make it harder for elderly
and disabled ethnic Gypsies and Travellers to obtain planning permission. The
definition change was found unlawful for this reason alone but was found to be
disproportionate in any event as its purported justification of making the planning
system fairer did not outweigh its harsh effects.

11. Although the PPTS 2015 itself was not the subject of the litigation, and has not been
guashed or declared unlawful, it remains extant policy even though this judgment
severely undermines the definition change it enacted. As a result, Inspectors should
only need to refer back to the parties in cases where the PPTS 2015 definition is clearly
in dispute, or where the judgment may impact on a needs assessment where the latter
is material to your decision. (b

people who travel the country to hold circuses or amuseme tertainment fairs,
and/or to run rides or kiosks at shows, festivals, markets,{e or even shopping

centres. @

13. Individuals must fall within the following definitioq\tioge status as a ‘travelling
showperson’ for PPTS purposes: 0

12. Travelling showpeople are members of a small, tightknit con@%f self-employed
t

. ‘Members of a group organised fpr t@urposes of holding fairs, circuses or
shows (whether or not travelling ther as such). This includes such persons
who on the grounds of their oq)\or their family’s or dependants’ more localised
pattern of trading, educati r health needs or old age have ceased to travel
temporarily but exclu% ypsies and Travellers as defined...’

14. Advice is given below or@ng with ‘PPTS status’ in appeals.
Travellers, CaravanK\ Travellers Culture

15. Gypsies, Trﬁ@ and travelling showpeople usually live in caravans as an integral
and necessary Part of their nomadic lifestyle; living in a caravan facilitates travel for
work. However, being nomadic does not preclude having a permanent base which an
individual or family can return to and live on for periods of time; PPTS is thus concerned
with sites rather than caravans.

16. Romany Gypsy and Irish Traveller communities have some common cultural values®,
including a tradition of nomadism and living in caravans; it is part of their ethnic and
cultural identity to have their moveable homes. Whether or not they move every day is
immaterial; their aspiration is to always have the ability to be mobile. Living in a building

5 The Knowledge Library holds material on Gypsy and Traveller Culture, such as the Derbyshire Gypsy
Liaison Group’s ’l| know when it’s raining’
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17.

18.

19.

20.

with a sense of enclosure can be distressing to people who are used to freer and more
outdoor living®.

The dominant position of the family is integral to Romany Gypsy and Irish Traveller
culture. Where possible, Gypsies and Travellers live and travel in extended family
groups for mutual support and care. Their strongly held belief and practice is to care for
elderly, sick or disabled members within the family without external help. Gypsies and
Travellers take their caring responsibilities very seriously and may experience profound
isolation if separated from their families.

Another important element of Gypsy and Traveller culture, especially for Romany
Gypsies, is a high emphasis on maintaining cleanliness through various customs,
including by having separate places to wash cooking and eating items and to wash
clothes’. Living in a bricks and mortar house may compromise cultural traditions with
regard to cleaning, sanitary, cooking and sleeping arrangements.

some Gypsies and Travellers. Many Romany Gypsies and Iri llers live in
conventional housing, but not always by choice; some wer modated there by
their local authority when homeless. Gypsies have had v megrees of success in
adapting to life in bricks and mortar®, and some wish to aﬁm to living in caravans.
Many Travellers have never lived in a house and ar&@ ling to consider doing so.

For all of these reasons, ‘aversion to bricks and mortar’ is a recogz‘s!eﬂ condition for

While Inspectors should be aware of these aspg
not assume that they apply to all Traveller @
Which considerations are material to a gieciSte

the appeal evidence. %

of Traveller culture and identity, do
olild be relevant in any given case.
should be set out in and supported by

The Use and Occupation of LandoQ

21.

22.

23.

Planning permission is req %r ‘development’ as defined by s55 of the Town and
Country Planning Act 19 PA90). ‘Development’ includes the carrying out of
operations and of a change of use. It does not include the ‘occupation’ of land.

Section 60C-E o‘& olice, Crime, Sentencing and Courts Act, which came into effect
1 July 2022, ces a criminal offence of residing or intending to reside on land
without consen n or with a vehicle. This effectively prevents roadside and/or
unauthorised camping and gives the Police powers to seize vehicles and caravans, and
to arrest occupiers.

The conditions in the new section 60C may involve any of the following: where the
occupant is residing on the land, that significant damage or significant disruption has
been caused or is likely to be caused as a result of that residence; (b) where an
occupier is not yet residing on the land, it is likely that significant damage or significant

6 Romany Gypsies have likely been in the UK since the late fifteenth century. They initially travelled on foot
and lived in ‘bender’ tents (or “under canvas” for the purposes of birth certificates etc) made from hazel
branches. Families later began to travel with bender tents placed on top of horse-drawn carts, and these
evolved into the archetypal bow-top wagons associated with Gypsies to this day. The English Romani word
‘vardo’ or ‘varde’ can mean a Romany wagon or caravan.

7 The ‘Romanipen’ is a collective noun for a wealth of Romany customs, including those on cleanliness. Other
cultural values shared by Gypsies and Travellers relate to early and close kin marriage, rituals surrounding
death and marriage, language and relationship with settled society/experience of discrimination.

8 R (oao Clarke) v SSTLR & Tunbridge Wells [2002] EWCA Civ 819
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24,

25.

disruption would be caused as a result of that residence if an occupier were to reside on
the land; (c) that significant damage or significant disruption has been caused or is
likely to be caused as a result of conduct carried on, or likely to be carried on, by an
occupier while they are on the land; or (d) that significant distress has been caused or is
likely to be caused as a result of offensive conduct carried on or likely to be carried on
by an occupier while they are on the land.

This is also an offence if, without reasonable excuse, they enter or re-enter the land
within 12 months of a request to leave with an intention of residing there without the
consent of the occupier and they have or intend to have at least one vehicle with them
on the land.

Inspectors need to be aware of potential implications raised by these provisions.
Arguments about the effect of s60 of the Act may need to be taken into account and
assessed in the overall planning balance.

Caravan Sites ({/b
Q

26.

Caravan sites have particular features in planning law: (]/

. A caravan is not a building, and the siting of a c@an is normally undertaken to
facilitate a material change of use of the Iancko

° Caravans may be sited for different pur (residential, farming, storage etc)
and so the proposed land use shoul ecified in the description of
development.

° Once land is in lawful use as @\esidential] caravan site, the use may be the
same regardless of the nu of caravans on it. Any restriction on the number
of caravans must be sec\ired by means of planning condition; see below and the
Conditions ITM cha@

o For a structur toQ considered a caravan, it must be movable, whether by
towing or lifti bny restriction on where caravans are sited on land must be
secui@ dition.

° A caravah must meet size and other requirements set out in the Caravan Sites
and Control of Development Act 1960 (CSCDAG60) and Caravan Sites Act 1968
(CSA68); see Annex A. There are different types of caravan, notably touring and

static caravans; the latter are often referred to as mobile homes. Any restriction
on the type of caravans to be sited must be secured by condition.

. Likewise, any restriction on the people or group who can occupy a [residential]
caravan site — including that a site may only be occupied by Travellers — must be
secured by means of condition.

. A grant of permission for the use of land as [residential] caravan site is required
for a local authority to grant a site licence.

27. Further information on the statutory meaning of a caravan is set out in Annex A, while

key judgments on whether structures should be considered caravans are listed in the
Enforcement Case Law chapter.
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Gypsy and Traveller Sites

28. Gypsies and Travellers generally live on residential ‘pitches’, each of which is typically
occupied by one household (a single adult or two plus adults living together as a family
or household, with or without children) with a static and a touring caravan. Some private
sites contain two+ pitches for extended family groups to live together.

29. Travellers may also seek to develop pitches next to existing sites, in order to live closer
to family or friends. They may seek to develop pitches next to land that can be used for
the keeping of horses, as is traditional in Traveller culture, and/or some other land
use(s) related to their nomadic work.

30. Operational development may be required to facilitate the use of land as a Traveller
site; this may include the laying of hardstanding for access, parking vehicles and/or
stationing caravan(s), the erection of buildings such as utility blocks or dayrooms, the
erection of fences or walls and the installation of sewerage and/or lighting facilities.

31. A grant of permission for the use of land as [residential] caravg‘j]erwould not
necessarily be construed as a grant of permission for assoqﬂl/ perational
development. &

32. Thus, the majority of Gypsy or Traveller appeals co»&

° A change of use of the land to residentitzgfor Gypsies or Travellers]
facilitated by the siting of [x number@ vans.

° A change of use to a mix of use prising residential use as above plus (for
example) the keeping of horseand/or [specified] business use(s).

° Operational developme%—g its own or with the change of use.

33. It will be necessary to es@% at the outset what is before you:

e Whatis/are th@osed use(s)?
e How maqm s?

e How many and what types of caravan?
¢ What, if any, works have been carried out and/or are proposed?

o Whether, if necessary, it would be possible to make a split decision, for some
pitches but not all, or some use(s) but not all°.

34. Other types of appeal pertaining to Gypsy or Traveller sites concern:

e Whether to vary or remove conditions, including temporary or personal conditions,
imposed on a previous permission for a Gypsy or Traveller site.

9 See the Approach to Decision-making ITM chapter
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¢ A change of use from such a use, causing the loss of a site.

e The construction of a permanent dwelling in place of a site.

Transit Sites, Temporary Stopping Places and Negotiated Stopping

35.

36.

37.

38.

39.

40.

41.

Transit sites are sites that are in permanent use but only for the provision of temporary
accommodation, normally for Gypsies and Travellers, rather than travelling showpeople.
Transit sites are required in most planning authority areas to meet the needs of
Travellers who resort to the district.

Transit pitches may be provided on sites that are otherwise used as the permanent
base of one or more families. The owner may wish to reserve the pitches for relatives,
friends and/or colleagues, or rent them out on a commercial basis to other Travellers.

Some transit sites have individual plots of tarmac hard standing and.a utility shed with
bathroom and toilet facilities. Others are more basic but still by dg&hitidn remain in situ

permanently. Q

The length of stay on a transit site or pitch can vary but is usugly set at between 28
days and three months. The requirements may be mor xed where transit pitches
are provided on private family sites but, even then, ust be some limitation to
ensure that they are not used as permanent base dividual households.

When permission is granted for a transit &ﬂ ch(es) conditions must be imposed to
specify the length of time any occupier ide on the site or pitch(es); the interval
before which they may return; and how% is to be monitored by the planning

authority?0. Q

Transit sites should not be confysed with temporary stopping places!!, where any
person travelling with a ca@gway bring the caravan onto the land for no more than

two nights, so long as: O

e During that pe @o other caravan is stationed for the purposes of human
habitation on \ r any adjoining land in the same occupation, and

e Inthe pe&of 12 months ending with the day on which the caravan is brought onto
the land, the number of days on which a caravan was stationed on that or the
adjoining land for the purposes of human habitation did not exceed 28.

Such use of land may be permitted development (PD) under Article 3 and Schedule 2,
Part 5, Class A of the Town and Country Planning (General Permitted Development)

10 See model conditions 179 and 180 in the PINS Suite of Suggested Conditions, with regard to advice in the
Conditions ITM chapter on the use of ‘registers’ in conditions.

111t has been suggested that there are or were thousands of stopping places (“atchin tans” in English Romani)
in Britain, including those where a family could stop for one or two nights, and others where they could stay
for longer, usually if carrying out seasonal work on the owner’s land.
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42.

43.

44,

(England) Order 2015 (GPDO)!? and paragraph 2 of the First Schedule to the
CSCDAGQO; see Annex A.

Negotiated stopping is a relatively new concept whereby local authorities make
agreements with Gypsies and Travellers to manage unauthorised encampments or
[roadside] stopping. The agreement can apply to the land camped on or, if that is
unsuitable, another location that the authority directs the Travellers to. The terms of the
agreements vary but can include:

e The local authority ensures the supply of water and provides and services temporary

sanitation and waste disposal facilities.

e The occupiers agree to ‘good neighbourliness’ and proper use of the facilities

provided.

The length of the agreement can vary from two weeks to several mapths but tend to be
around 28 days. An example of negotiated stopping has been pr %1 of dedicated
temporary stopping facilities on routes to and from the Appleb@e fair.

The existence of a negotiated agreement does not preve gltal authority from
making a direction under s77 (and seeking an order un 78) of the Criminal Justice
and Public Order Act 1994 (CJPOA94) to require th piers leave the land and

remove their vehicles or property. \'O

Travelling Showpeople’s Sites O

45,

46.

47.

Travelling showpeople live on ‘plots’ org?ds’ that are in a mixed use for the siting of
caravans for residential use plus us(qrt e storage, maintenance and repair of rides,
vehicles and equipment?®, O

Again, there will be one plo ousehold and travelling showpeople tend to live in
family or working groups are traditionally known as ‘winter quarters’, but the work
of travelling showpe become less seasonal in recent years.

Since they oﬂen@work more or less all year round, and there is a shortage of
suitable sto ces, showpeople may return to their sites between any and every
trip to falrs er attractions. Yards are certainly occupied by families with school age
children durlng term times, and throughout the year by retired showpeople. If an appeal
is described as being for ‘winter quarters’, clarify at an early stage whether occupation
is sought for only part of the year; Smarden Parish Council v SSCLG & John Lawson's
Circus [2010] EWHC 701 (Admin).

12 |n Bromley LBC v Persons Unknown & London Gypsies and Travellers & Others [2020] EWCA Civ 12, the
Court of Appeal upheld the decision of the High Court that an application for a final injunction prohibiting the
entering onto land for residential purposes would not strike a fair balance or be proportionate. The case was
focussed largely on human rights considerations, but the challenge also included a ground that the injunction
would ‘cut against’ PD rights under Part 5. The High Court judge remarked that this issue had ‘not been
satisfactorily addressed by the local authority’; the CoA found that the HC judge was ‘plainly entitled’ to reach
that conclusion and PD rights were ‘a factor which was relevant to proportionality’.

13 Paragraph 5 of Annex 1 of PPTS states: ‘...“pitch” means a pitch on a “Gypsy and traveller” site and “plot”
means a pitch on a “Travelling Showpeople” site (often called a “yard”). This terminology differentiates
between residential pitches for “Gypsies and Travellers” and mixed-use plots for “Travelling Showpeople”
which may/will need to incorporate space or to be split to allow for the storage of equipment.’
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48.

49.

50.

51.

52.

53.

It has been held that use as a travelling showpeople’s site ‘may be a significant and
separate land use’ and, in the case before the court, a grant of planning permission for
a change of use to a ‘travelling showpeople’s site’ had been a grant of ‘permission only
for that use’. The permission did not authorise use of the land as a general residential
caravan site even though there was no condition limiting occupation to travelling
showpeople — see Winchester CC v SSCLG & Others [2013] EWHC 101 (Admin)
upheld in [2015] EWCA Civ 563

Travelling showpeople’s sites must be secure enough that fairground equipment can be
maintained free from vandalism. Most travelling showpeople are members of the
Showmen’s Guild of Great Britain (the Guild) and must follow the Guild’s Code of Rules
which includes stringent safety requirements.

Members of the Guild can exercise PD rights which exempt them from the need to gain
a caravan site licence in respect of their occupation of yards in winter months or when
travelling for business purposes; see Annex A. However, planning pgrmission for the
use of land must still be granted in the first place.

A small group of showpeople specialise in holding travelling@es. Their permanent
quarters often differ from those of fairground showpeople jn tht they may need
enclosed areas for training plus larger areas of land to ise animals. Members of
their trade associations do not enjoy the same PD r@@s those of the Guild.

Travelling showpeople are increasingly reliant ing sites in the countryside
because their traditional urban sites have en redeveloped. Their sites tend to be
larger and perhaps have a wider accesg, refa#ve to Gypsy or Traveller sites, in order to
accommodate amusements, vehicles a%naintenance activity. Otherwise, the site
requirements of the different commugitigs are similar. A useful review of national
guidance and the distinction betw ypsies and Travelling Showpeople is found in
Winchester CC v SSCLG & &L@rs 2013] EWHC 101 Admin, although this judgment
pre-dates PPTS 2015. Q

imposed on a plarhi ermission for a travelling showpeople’s site, or for change of

use from su@ )

As with Gypsies and gsa ers, appeals may be made to vary or remove conditions

Policy Context

The Development Plan

54.

55.

56.

The statutory provisions in s70(1)(a) of the TCPA90 and s38(6) of the Planning and
Compulsory Purchase Act 2004 mean that the determination must be made in
accordance with the development plan unless material considerations indicate
otherwise. The Framework and PPTS are material considerations.

As set out below, in appeals casework, you will need to establish whether the
development plan contains a criteria-based policy for Traveller sites as required by
PPTS; if so, whether the development would comply and/or conflict with the criteria; and
the degree of consistency between the policy and PPTS and the Framework.

Paragraph 11 of PPTS states that the policy criteria should be set to guide land supply
allocations where there is an identified need, and to provide a basis for decisions on
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57.

applications that might come forward even where there is no identified need. As with
bricks and mortar housing, identified need is not a prerequisite for a grant of permission
for a Traveller site. The starting point is simply whether the development would accord
with the development plan.

Inspectors may also need to establish in an appeal whether there is an adopted
development plan document (DPD) which includes allocations for housing, including
Traveller sites. The Local Plans ITM Chapter advises on meeting the needs of
Travellers in the examination of development plans.

The National Planning Policy Framework

58.

59.

60.

61.

62.

63.

64.

65.

Paragraph 23 of PPTS states that applications for Traveller sites should be assessed
and determined in accordance with the presumption in favour of sustainable
development and the application of specific policies in the Framework as well as PPTS.

paragraph 11 of the Framework applies to Traveller casework st be considered
through the prism of PPTS. ('1/

It follows that the presumption in favour of sustainable develop % out in

‘he policies which are most
e, the tilted balance under
ar reason to refuse permission
Ification.

Where there are no relevant development plan policies
important for determining a Traveller appeal are out

paragraph 11d)ii) will apply, provided that there i
under paragraph 11d)i) and subject to a crucia@e

The question of whether the developmept policies which are most important are
out-of-date should not be determined i ordance with footnote 8 to paragraph 11 of
the Framework if the site would be pied only by Gypsies or Travellers in
accordance with a condition impo& the permission. In other words, it would be
occupied only by Gypsies or Travellers who have PPTS status and/or would benefit
from the Smith Judgment %

This is because footnQte to paragraph 62 of the Framework states that ‘[PPTS] sets
out how Traveller @mg needs should be assessed for those covered by the

definition in Ann f that document.’ Footnote 38 to paragraph 74 of the Framework
also establls% t a five year supply of deliverable sites for Travellers should be

assessed separately.

It follows that, in a Traveller case, a shortfall in the supply of general housing land
does not ‘trigger’ the provisions of paragraph 11d).

Furthermore, the absence of a five-year supply of Traveller sites — although that is
required by paragraph 10 of PPTS — does not in itself trigger the provisions of
paragraph 11d) or render the policies most important for determining the appeal out of
date’*.

Footnote 8 to paragraph 11d) of the Framework does apply where planning permission
is sought for a residential caravan site to be occupied by persons who do not have
PPTS status. This is because footnote 8 deals with ‘applications involving the provision
of housing’. In most cases, however, it will be expressly proposed that the site is to be

14 Swale BC v SSHCLG & Maughan & Others [2018] EWHC 3402 (Admin)
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occupied by Gypsies or Travellers, and so the appeal should be determined with regard
to PPTS.

66. In considering whether development plan policies are out-of-date, account should be
taken of PPTS as a whole and any relevant provisions of the Framework, including
paragraph 219.

Planning Policy for Traveller Sites (PPTS)

67. Inspectors should ensure that they are familiar with the entirety of this document but a
few of the sections are highlighted briefly below.

68. Paragraph 3 of PPTS sets out that the ‘Government’s overarching aim is to ensure fair
and equal treatment for Travellers in a way that facilitates the traditional and nomadic
way of life of Travellers while respecting the interests of the settled community’.
Paragraph 4 sets out how this aim will be achieved in terms of planagpaking and
decision-taking. (%

69. PPTS Policy B, paragraph 11 advises that local plans shou@ﬁde criteria-based
policies to provide a basis for decisions in planning applicgtiogs, such policies should be
fair and facilitate the traditional and nomadic life of Tray, s while respecting the
interests of the settled community. Policy H, paragr d) also indicates that locally-
specific policy criteria should be used to assess JCetions that may come forward on
unallocated sites

Planning Issues Arising in Trav%@asework

Traveller sites in the Green Belt Q

Inappropriate Development \%

70. Green Belt policy set ou aragraphs 137-151 of the Framework and advice in the
Green Belts ITM Ch plies to Traveller casework.

Traveller or ng Showpeople’s site would be inappropriate development in the
Green Belt. In most cases, the site will be occupied, wholly or in the main, by Travellers
with PPTS status and PPTS will apply. Policy E, paragraph 16 of PPTS is emphatic and
reflects previous findings made in planning appeals by confirming that Traveller sites in
the Green Belt are inappropriate development.

71. ltisrarely necgrs@‘ o deliberate as to whether a change of use to create a Gypsy,

72. It may be argued that there is a tension between paragraph 16 of PPTS and paragraph
150e) of the NPPF, since the latter provides that a material change of use of land is not
inappropriate development in the Green Belt provided that openness is preserved and
there is no conflict with the purposes of including land within the Green Belt. In other
words, the NPPF gives the decision-maker some discretion whereas PPTS does not.
PPTS should prevail unless the site would be clearly and only occupied by Gypsies or
Travellers who do not have PPTS status. This was also confirmed in Kingston Upon
Thames (RB) v SSLUHC & (IP) Mrs Laura Williams [2023] EWHC 2055 (Admin).

73. In practice, however, it is highly unlikely that any material change of use of land to use
as a residential caravan site would preserve the openness of the Green Belt. Where
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74.

PPTS applies, the site will be inappropriate development because of Policy E,
paragraph 16. In most of those cases anyway, and in most cases relating to Travellers
without PPTS status, the use will not preserve openness and will be inappropriate
development under the Framework as well.

It should be established at the outset of a hearing or inquiry, as well as in the decision
letter, that the Traveller site would be inappropriate development in the Green Belt in
accordance with the PPTS or the Framework as applicable. The use would thus be
harmful to the Green Belt by definition and that harm carries substantial weight.

Openness and Purposes of the Green Belt

75.

76.

77.

78.

It is usually necessary to determine whether a Traveller site or associated development
would cause any other harm to the Green Belt, with regard to the fundamental aim of
Green Belt policy to prevent urban sprawl by keeping land permanently open, and the
purposes of the Green Belt — including safeguarding the countrysidgfrom
encroachment (Paragraphs 137 and 138 of the Framework). Fb

Any Traveller site is likely to cause a loss of openness in thfﬁn Belt through the
(sometime) presence of caravans (at least) on the land. Indegg, this is essentially the
reason why the development of a Traveller site is inapp%iate development as set out
above. Where PPTS applies, Inspectors do not need@ ke any separate finding as to
whether or not the Traveller site before them wiil @ a loss of openness, but it will
normally be necessary to address the extent ofraly loss of openness caused by the
development, so as to identify the actual (i on to the definitional) harm for the
purposes of the planning balance.

actual, in addition to the definition rm to the Green Belt. Sometimes, however, the
use may cause no net loss Qf oenness, or even a gain in openness, depending on the
previous use of the site an factors as set out below. Weight should be attributed
to any actual harm or be to the openness of the Green Belt in the planning
balance. PPTS parag@p 6b) states that weight should be attached to sites being well

In most cases, the Traveller site w&uce openness to such an extent as to cause

planned or soft lal ed in such a way as to positively enhance the environment and

increase its o % .

Factors that may be relevant to the impact on openness include:

e The number of caravans on the site and how many would be touring and/or static
caravans.

¢ Whether the site would be in a mixed use and, if so:

o Whether non-residential use(s) such as the keeping of horses would preserve
openness and accord with the purposes of the Green Belt.

e The extent to which non-residential use(s) such as business storage would cause a
loss of openness and conflict with the purposes of the Green Belt.

e The proposed or likely requirements for vehicular parking, with regard to the number
of pitches and any other use(s).
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e The nature and extent of any operational development that is proposed or likely to be

needed.

¢ The likelihood of domestic ‘paraphernalia’ such as children’s play equipment being

used on the site.

e Whether any existing structures on the land which reduce the openness of the Green

Belt would be removed.

e The openness of the immediate surroundings, or the impact of the development on

spatial openness in its context.

e The impact of the development on the visual openness of the Green Belt within the

surrounding area.

e The previous use of the land; any buildings, structures or chatteki& sociated with

that use; and whether any existing buildings or structures whi ently reduce the

openness of the Green Belt would be removed under the p d development.
Other Considerations and ‘Very Special Circumstances’ &
79. Traveller casework must be determined in accorda #h the Framework;

80.

81.

82.

inappropriate development should not be approye ept in very special
circumstances, which will not exist unless the petéafial harm to the Green Belt by
reason of inappropriateness and any other @ clearly outweighed by other
considerations.

PPTS Policy E, paragraph 16 statesQ

‘Subject to the best inter of the child, personal circumstances and unmet
need are unlikely to clearl ~§5e|gh harm to the Green Belt and any other harm so as
to establish very specia mstances

Policy E should n té]terpreted as meaning that ‘little’ or indeed any other given level
of weight should(%ven to personal circumstances or unmet in Green Belt cases. The
weight attac% ny consideration remains a matter for the decision-maker based on
the evidence, atbeit that the cumulative weight attached to personal circumstances and
unmet need will be ‘unlikely’ to outweigh the ‘substantial’ weight which must be attached
to Green Belt harm?®®. Other considerations in favour of the appeal may be raised
alongside or instead of personal circumstances or unmet need.

In accordance with advice in the Green Belts ITM Chapter, it is vital that other
considerations are treated separately and discretely. Weight should be attributed to
each consideration in favour of the appeal, but they should not be referred to as very
special circumstances in themselves or individually compared to the identified harm. In
the final balance, it should also be remembered that ‘other considerations’ do not have
to be unique, rare or uncommon to amount to very special circumstances?®.

15 See Sefton MBC v SSHCLG & Doherty [2021] EWHC 1082 (Admin) discussed in Annex B and the Green
Belts chapter.
16 Wychavon v SSCLG & Butler [2008] EWCA Civ 692
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83. The final balancing exercise in any Green Belt case for a Traveller site will simply be
whether the harm to the Green Belt, which carries substantial weight and any other
harm is clearly outweighed by other considerations, such that very special
circumstances are or are not shown to exist. Some of the judgments summarised in
Annex B concern Green Belt Traveller cases.

Traveller Sites in the Countryside

84. PPTS sets out no presumption against a change of use of land in the countryside to use
as a Gypsy or Traveller site — but PPTS Policy C is:

85. ‘When assessing the suitability of sites in rural or semi-rural settings, local planning
authorities should ensure that the scale of such sites does not dominate the nearest
settled community.’

86. Under Policy H, PPTS says at paragraph 25:

open countryside that is away from existing settlements or areas allocated in

87. ‘Local planning authorities should very strictly limit new Travel (slydevelopment in
development plans...[and] ensure that sites in rural areas ’ges ct the scale of, and do

not dominate, the nearest settled community and avoid ing an undue pressure on

the local infrastructure.’ \Q
88. Whether a site would be in ‘open’ countryside be considered in the round with
regard to the characteristics of the area, in the position of the site in relation to

any settlement boundary or area allocatgd development plan. PPTS does not
require any specific relationship with a ement or allocation, only that the site is not
‘away from’ such areas. In such circ@tances, Traveller sites should be ‘very strictly’

limited. O

89. Whether a site would ‘domi he nearest settled community should be assessed
with regard to their relatib jZes and perhaps their proximity. The key issue here is to
ensure that the site wQultfespect the scale’ of and not be unduly large by comparison
to the nearest har%&village.

Character and@%rance

90. Itis not uncommon for authorities to object to Traveller sites on the basis of conflict with
development plan policies which seek to protect the character and appearance of the
appearance of the countryside, or indeed require that Traveller sites cause no such
harm.

91. Paragraph 4k) of PPTS expects authorities and, by extension, Inspectors to have due
regard to the protection of local amenity and the environment. As noted above,
however, Paragraphs 14 and 25 of PPTS implicitly accept that Traveller sites — with all
that they include — may be located in rural areas. While caravans may have some
adverse visual and/or landscape impact, they are nonetheless frequently seen in the
countryside, whether on farms, holiday caravan sites or established Traveller sites.

92. In R (0ao Dowling) v SSCLG & Chichester CC & Keet [2007] EWHC 738 (Admin), the
judge endorsed an Inspector’s finding that a Traveller site would not result in
unacceptable harm although the local plan policy required that Gypsy sites ‘do not
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93.

94.

95.

detract from the undeveloped and rural character and appearance of the area’. A literal
reading of the policy would:

‘render it unworkable because it is difficult to conceive in practice and reality that there
would be any kind of development with regard to Gypsies which would not, at least in
some way, detract either from the character, or from the appearance, or from both, of
the countryside...there...certainly can properly be, a legitimate modification of the
literal wording...it is reasonable to construe the policy as embracing detractions which
are perhaps significant or material. That would give the policy real purpose and bite
and at the same time would make it workable’.

Thus, the extent of and weight attached to any harm to the character and appearance of
a rural area should be based on an assessment of the scale, characteristics and visual
impact of the development in its context, rather than some generalised objection to
caravans urbanising the countryside.

Policy H, paragraph 26 of PPTS expects planning applications t Q.é)nsidered with
weight attached to specified matters relating to the character earance of sites:

effective use of previously developed (brownfield), untidy or(Ui{ ct land, and sites
being well-planned or soft landscaped in such a way as t%o flively enhance the
environment and increase its openness. @

On travelling showpeople’s sites, it will be nece
storage and repair of equipment as an integral
cannot be properly assimilated into its surr
regarded as unacceptable; the scale ang vi
main issues in almost every case. %

make provision for the secure
f the whole development. If this
s, the entire development may be
impact of the use will be one of the

Flood Risk and Drainage Q

96.

97.

98.

99.

Gypsy, Traveller and trave& owpeople’s appeals should be determined with regard
to the policies on flood ri out in the Framework, the PPG chapter on Flood Risk
and Coastal Changeé e Flood Risk ITM chapter.

Table 2 in the clear that caravans, mobile homes and park homes intended for
permanent rgs ial use are ‘highly vulnerable’ to flood risk.

In accordance with footnote 55 of the Framework, an application for a Traveller site
would introduce a more vulnerable use. Consequently, in an area at risk of flooding
from any source, including Flood Zones 2, 3a or 3D, it should include a site specific
Flood Risk Assessment. Paragraph 168 and footnote 56 also expect that the sequential
and exception tests are applied as appropriate to any application for a change of use to
a caravan, camping or chalet site, or to a mobile home or park home site.

Under the sequential test, development should not be permitted in areas known to be at
risk now or in the future from any form of flooding if appropriate sites are reasonably
available in areas with a lower risk of flooding. The assessment of reasonably available
and appropriate sites in relation to flood risk should be consistent with the assessment
of general and/or personal need for Traveller sites.

100. If site is in Flood Zone 2 and the sequential test is passed, a Traveller site would be

subject to the exception test. It should be shown that:
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a) the development would provide wider sustainability benefits to the community
that outweigh the flood risk; and

b) the development will be safe for its lifetime taking account of the vulnerability of
its users, without increasing flood risk elsewhere, and, where possible, will
reduce flood risk overall. This risk should be balanced whether temporary or
permanent permission is sought, and it may be legitimate, depending on the
circumstances before you, to set aside (rather than ignore) any “climate change”
assessment for a temporary permission, depending on the period of that
permission. Your balancing exercise could change in that respect.

101.In considering whether there are ‘wider sustainability benefits’, regard may be had to
any relevant evidence that may be before you on the need for or supply of Traveller
sites, and how the site performs against the criteria set out in paragraph 13 of PPTS.

102.If site is in Flood Zone 3a or 3b, the PPG advises that ‘highly vulnegable development’
should not be permitted even if the sequential test is passed. Sm Table 2: Flood

risk vulnerability and flood zone ‘incompatibility’ - Flood risk ar@ tal change -
GOV.UK (www.gov.uk) (]/

103. Although paragraph 159 of the Framework allows for d pment that is necessary in
areas at the highest risk of flooding, so long as it is afe for its lifetime without

ramework advises that

of flooding where specified

he light of a site specific flood risk
tests, as applicable.

increasing flood risk elsewhere, Paragraph 167
development should only be allowed in areas
mitigation measures can be demonstrated
assessment, and the sequential and ex

t

104. As the Flood Risk ITM Chapter poinﬁQut, flooding is not just from fluvial or tidal
sources. The development of a Tr@ er site may involve the laying of hard surfacing
which could increase surfac ter run-off. Traveller sites also often lack connection to
mains sewers and require thgNN3tallation of a septic tank or cesspit. You should always
establish the existing or | ed foul and surface water drainage arrangements and
consider whether the& pment would or could incorporate a sustainable drainage

system. ‘\
>

105. The effect of the use of land as a Gypsy or Traveller site on highway safety, with regard
to matters such as the safety of the proposed access or effect on traffic congestion may
be relevant.

106. You may need to have regard to:
. Characteristics of the (rural) road network.

. Any proposed mix of uses, and the nature and size of vehicles that would be
moved on and off the land.

. Whether or not the number of residential pitches would generate similar trips per
day than the equivalent number of dwellings, being in mind that Travellers tend
to rely on their private vehicles, but do not commute daily for work, and there
may be potential for shared trips on multi-pitch sites.
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107. Travelling Showpeople’s vehicles tend to be large and slow moving; projected vehicle
movements from proposed Travelling Showpeople’s sites should be assessed on an
individual basis.

Access to Services and Facilities

108. 1t is not unusual for local authorities to suggest that proposed Traveller sites would lack
adequate access to shops or services by foot, bicycle or public transport. Any such
objection should be assessed and concluded upon with regard to relevant policies in
development plans.

109. However, even if you find that the development conflicts with some accessibility policy
requirement(s), you may need to address other matters in order to decide what weight
you attach to the harm. Appellants will sometimes argue that a site is ‘sustainable’ even
when it is inaccessible by public transport. In considering this, Inspectors may wish to
take account of the following:

. Paragraphs 14 and 25 of PPTS implicitly accept that Tr@ sites may be
located in rural areas when this will lessen opportuni% sustainable travel,
and the intended site occupants will, by definition, &v by caravan.

o Paragraph 110 of the Framework expects th @ssessing applications, it
should be ensured that appropriate oppo §&'s to promote sustainable
transport modes can be or have been t p, given the type of development
and its location.

° The Framework is clear that achmg sustainable development means that the
planning system has economgﬁocial and environmental objectives. Paragraph
7 describes the United Nat@’ 17 Global Goals for Sustainable Development as
addressing ‘social prg&s, economic well-being and environmental protection’.

. The ‘sustainabilit@ria set out for Traveller sites in paragraph 13 of PPTS do
not include disiance from or means of transport to shops and services — but do
refer to cor§ tions which are unique to Traveller site applications'’.

110.Gypsies, Tra%e and Travelling Showpeople rely on use of private vehicles for work.
The number, size and fuel consumption of the vehicles needed for work may be argued
in support of a case for developing a site that is not necessarily close to shops and
schools but is in an area with good access to the motorway network and large
catchment for work.

111.A main argument in favour of a Traveller or Travelling Showpeople’s site will usually be
having access to medical or educational facilities. Promoting access to appropriate
health services, in PPTS paragraph 13b), is taken to meaning access as in ‘ability to
use’ rather than the means of making the journey to the service. This is consistent with
paragraph 4j) which aims to enable the provision of suitable accommodation from which
Travellers can access education, health, welfare and employment infrastructure.

17 PPTS paragraph 13d) indicates that provision of a settled base can reduces the need for long-distance
travelling; paragraph 13h) notes that traditional lifestyles, whereby some Travellers live and work from the
same location, can omit travel to work journeys and contribute to sustainability.
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112. Any question as to whether the site would be suitable in access terms may need to be
considered in the light of the circumstances of the case as a whole. With regard to
development plan policies and PPTS paragraph 13, and to the pros and cons of the
site, you may need to conclude as to whether accessibility is a consideration for,
against or neutral in the appeal balance.

Living Conditions and Community Integration

113. Matters relating to living conditions, such as effect of the development on outlook, light
and privacy at adjacent properties, should be considered in the same way as for any
residential development, including whether any harm can be overcome by imposing
conditions.

114.The same usually applies to noise, although on mixed use Traveller or Travelling
Showpeople’s sites, regard should be had to the potential for noise and disturbance
from vehicle movements on and off the site, vehicular parking on thgysite, and any other
on-site business activities. I—Pb

115.1tis not unusual for Travellers to enclose their sites with higrL es or walls, which
may prompt objections on the grounds of visual harm andgor @fershadowing.
Conversely, there may be objections that Traveller site insufficiently screened from

adjoining properties. \Q

116.PPTS Policy H, paragraph 26d) advises that wet
sites not being enclosed with so much hard aping or high walls or fences that the
impression may be given that the site apd it8-¢/Ccupants are deliberately isolated from
the rest of the community. Subject to th%riterion, the acceptability of the boundary
treatment should be assessed as o residential site.

117.PPTS paragraph 13a) seeks to FOQOIE peaceful and integrated co-existence between
Traveller sites and the loca d] community. While not all Traveller sites are subject
to objections, and you magyYpdeed see letters of support, it is not usual for such appeals
to attract considerablg.c laints from interested parties, including groups and/or

politicians. ‘\\
118.1In dealing wi,mé erns as to the impact of a Traveller site on a settled community,
regard should be had to:

¢ The fact that a Traveller site is a form of residential use.

¢ Any effect of the development on the living conditions of nearby occupiers.

¢ Whether the site, if it is or would be in a rural and semi-rural location, would respect
the scale of and not dominate the nearest settled community in accordance with

PPTS.

¢ Also in accordance with PPTS, whether the development would place undue
pressure on or, conversely, help to sustain local infrastructure and services.

o Peaceful and integrated co-existence depends, by definition, on Travellers living in
the same area as members of the settled community, so that they can interact
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and have shared interests in the use of shops, schools and facilities such as
churches.

119. Fear of crime is only material if there is some reasonable, cogent evidential basis linking
the proposed use or occupiers with criminal activity. It was held in Smith v FSS & Mid
Bedfordshire BC [2005] EWCA Civ 859 that unjustified fear motivated by prejudice can
never be a material consideration; it follows that unsupported submissions which link
fear of crime to the characteristics of future occupiers would never justify a refusal of
permission for a Traveller site but see also ‘the Approach to Decision—making’ ITM
Chapter

120.When considering the living conditions of future occupiers, regard should be had to
PPTS paragraphs 13 and 26; the latter provides that weight should be attached to the
promotion of opportunities for healthy lifestyles, such as ensuring adequate landscaping
and play areas for children.

Intentional Unauthorised Development (b

121.A ‘Dear Chief Planning Officer’ letter was issued on 31 Aug %15 to introduce a
planning policy to make ‘intentional unauthorised develop$e a material consideration

to be weighed in the determination of planning applicati nd appeals received since
31 August 2015. This policy was confirmed in a WriN@ nisterial Statement made on

17 December 2015.
xO

122.The reason behind the policy is that the Gent is concerned about the harm
caused where the development is undegtakésdn advance of obtaining planning
permission, such that there is no opport¥injty to appropriately limit or mitigate harm that

is caused. Q

123.In deciding whether there has bgen”intentional unauthorised development’ and the
weight to be attached to thi ideration, it may be useful to have regard to:

. Whether the e@nt did ‘intend’ that the site be unauthorised, given that they
have soug gularise the development by applying for a grant of
retrospecj anning permission.

° Likewis€} in Enforcement cases, it should be noted that the appellant has sought
to regularise the development by pleading ground (a) and paying a fee for
consideration of the deemed planning application.

. The appellant’s reasons for developing the land without waiting to obtain
planning permission, for example, if they had anywhere else to live.

. The extent to which the appellant carried out works beyond, for example, what
was needed to create a habitable environment.

. Whether any harm caused can be limited or mitigated by imposing necessary
and reasonable planning conditions.

124.When addressing the weight to be attached to any finding that there has been
intentional unauthorised development, bear in mind that the TCPA90 makes provision
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through s73A for a grant of retrospective permission, and through Part VII for planning
enforcement that is ‘remedial not punitive’.

Other Issues

125.1t is sometimes necessary to address whether the appellant or intended site occupants
are living in structures which meet the statutory definition of a caravan as set out in
s29(1) of the CSCDAG0 and s13(1) and s13(2) of the CSA68; see Annex A.

126.PPTS refers to caravans in paragraphs 13 and 28 but does not specifically say that
Travellers must occupy a caravan. However, it is normally expected that they will do so
in order to facilitate a nomadic lifestyle, which is in turn a prerequisite for PPTS to be a
material consideration when considering a proposal for a Traveller site.

127.1f there are concerns or it seems to you that what is on the site is not a caravan, have
regard to the statutory criteria and relevant case law when visiting the site and/or

preparing questions for the hearing or inquiry*8. It may be neces invite
representations on whether the structure is a caravan and, if ther the appeal
should be determined on the basis of what is there or as if f ravan site, assuming

that the latter was the basis of the (deemed) application®® andfase law on caravans is
summarised in Annex B and the Enforcement Case La\éM chapter.

128.1t is not unusual for local authorities or residents to(™a fear that allowing an appeal
would set an undesirable precedent and thus lgmithe ability of the authority to control
development on other sites, particularly in @ €en Belt. As in any casework, it is

necessary to show that any decision to cllo w=te appeal is made strictly on the merits of

the case?.

129. Situations may arise, however, W@Wi” appear that the circumstances could be
replicated elsewhere, perha cause the appeal concerns one or a small number of
potential or unauthorised pi K@ n a larger site, or there are simply similar sites close

by.

130.In such cases, it ecessary to consider the cumulative impact of your decision
with respect to, t v%alogous pitches or sites. In Holland & Smith v SSCLG & Taunton
Deane DC [20 WHC 2161 (Admin), the Court upheld an Inspector’'s
‘unimpeachable” finding that precedent and cumulative impact were decisive
considerations which justified dismissal of the appeals on four out of 16 pitches.

131.Rarely, appeals may be made for bricks and mortar houses, perhaps for a Traveller
family to settle in. It would rarely be reasonable to restrict occupation of any such
dwelling to Gypsies or Travellers since they are nomadic whether by definition or
tradition. Personal conditions should also be avoided, since the PPG advises that a
condition requiring the demolition after a stated period of a building that is clearly
intended to be permanent is unlikely to pass the test of reasonableness.

19 R (oao Green on behalf of the Friends of Fordwich and District) v FSS & Canterbury CC & Jones [2005]

EWCA Civ 1727
20 See Basildon DC v SSETR & Others [2000] C0O/3315/2000 (HC) and Basildon DC v FSS & Temple [2004]

EWHC 2759 (Admin)
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132. 1t follows that appeals for bricks and mortar houses that are ostensibly for Travellers
should normally be considered as appeals for general housing — that is, in accordance
with the development plan and the Framework. It may be necessary, however, to have
regard to PPTS and/or personal considerations if a new dwelling is proposed on a large
Traveller site for a site manager, or near to an existing Traveller site for family reasons
and likewise, Traveller sites may be proposed near to existing houses occupied by
family members.

Loss of a Traveller site

133. Where planning applications are made for a change of use from a Gypsy, Traveller or
travelling showpeople’s site, it is not unusual for the authority to refuse permission on
the basis of harm caused to the supply of housing through the loss of pitches or plots.

134.1n such cases, the proposal may conflict with any development plan policy that
specifically seeks to safeguard existing Gypsies, Travellers and/or elling
showpeople’s sites, or which generally seeks to safeguard resid &?j)ses or
floorspace. Qﬁt/

for and supply of the relevant kind of Traveller site — an n weigh in the balance the
benefits of the proposed development against the | e pitches or plots. If the
proposal is to construct bricks and mortar housi @ e land, it may be necessary to
compare and contrast the five year supply of Ia&@r general housing and the five year
supply traveller sites.

135. Even if there is no such conflict, you may need to have rega(l(o evidence of the need

136. If a major development proposal would%.ﬂre the relocation of a Traveller site, whether
permanently or temporarily, PPTS R G, paragraph 21 expects local authorities to
work with the applicant and affect aveller community to identify a suitable site or
sites. The applicant is expe e% identify and provide an alternative site, providing the
development on the origin \e authorised.

The Need for and %)gy of Traveller Site

137.The need for @ply of Traveller sites is a main issue or consideration in almost all
Traveller appas oncerning the change of use of the land.

138. 1t is necessary to distinguish between and deal separately with the ‘general’ need for
sites by the authority, and the ‘personal’ need of the appellant(s) and/or site
occupier(s)?t. With respect to general need, the key matters to test at hearing or inquiry
and address in the appeal decision are:

. The need for pitches (and/or plots) over the relevant period.
. The supply of land for pitches or plots.

. Whether there is a shortfall of sites to meet existing needs, or unmet need and, if
so, the broad extent of the shortfall.

21 Hedges v SSE & East Cambridgeshire DC [1996] EWHC Admin 240
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. Whether the authority has a five year supply of specific deliverable sites for
pitches and plots against locally set targets.

. Any proposals from the authority to redress any shortage of sites or lack of five-
year supply through the development plan process or other means.

139. 1t may be necessary to have regard to need over a wider geographical area than just
the local authority boundaries??. Some authorities co-operate when carrying out the
assessments of need and supply described below.

Assessments of Need and Supply

140. Local authorities have a statutory requirement under s8 of the Housing Act 1985 (HA85)
to undertake reviews of housing needs in their district. S225 of the Housing Act 2004
(HAO04) required that such reviews would include assessments of the accommodation
needs of Gypsies and Travellers residing in or resorting to their distrct. This is the origin
of the term ‘Gypsy and Traveller Accommodation (Needs) Assesp{;b’

(GTAA/GTANA). Q

141.Prior to PPTS, local authorities were required to undertakg G s to inform core
strategies and allocations in development plan docume {see Annex A. The duty on
authorities now is to consider the needs of people re&in or resorting to their district
with respect to the provision of sites on which c can be stationed; s124 of the
Housing and Planning Act 2016 (HPAL16) repe&% and amended s8 to this effect.

142.PPTS expects local authorities to make q@titative assessment of the need for
Gypsy and Traveller sites in their area make provision to meet that need through
their policies and decisions. The as ment is the usual starting point for appeal
decisions; indeed, the lack of any €e¥jable or up to date assessment may be a material

consideration in favour of ar@wa .

143. 1t follows that authorities d assess their needs for Traveller sites as a sub-set of
their assessment of ngeds4or caravan sites generally, which in turn should be part of
the overall asses f housing needs in a Strategic Housing Market Area

Assessment%

144.Since these asSessments should form part of the evidence base for the development
plan, advice is given in the Local Plans ITM Chapter as to how they should be prepared
and what they should include.

145. The quality of assessments is often subject to scrutiny in appeals casework. There is no
requirement for Inspectors to make any finding on that matter at appeal, and it will rarely
be appropriate to do so where the assessment was tested at the examination of a
recently-adopted local plan. It should also be noted that these assessments, for the
most part, contain the best evidence of need and supply in the local area.

146.Even so, it will be necessary to address any arguments that, due to deficiencies in the
assessment, there is or will be a materially greater or different need for pitches or plots
than anticipated. Appellants may raise concerns on some or all of the following:

22 | infoot v SSCLG & Chorley BC [2012] EWHC 3514 (Admin)
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. Whether the assessment relates only to those with PPTS status or it relates to all
Travellers in accordance with s124 and s8%.

. How the assessment deals with persons whose status is unknown.

. The appropriateness of the methodology and/or reliability of the evidence
informing the assessment.

. Whether the assessment factors in any backlog of need that was known or likely
to have existed on the base date.

. Whether or how the assessment addresses need arising from overcrowding —
perhaps from ‘doubling-up’?* or ‘hidden’ or ‘concealed’ households?.

. Whether the assessment misses any known need, for example, if the appeal site
was occupied but not counted on the base date.

° Whether future need that is likely to arise is properly fa@n, for example,

when temporary permissions are due to lapse. (]/
° Whether the assessment addresses the range o ds, such as for private and
public sites, for small and large family group ermanent and transit sites,

and for different Traveller communities in@ showpeople.

@

o The reliability of assumptions made
and out of the area?® or vacancigs o
and waiting lists are usually long?

ample, on migration of Travellers in
blic sites — where turnover is usually low

. Reliance for supply from T lers moving into bricks and mortar housing,
bearing in mind that PP& seeks to facilitate the Traveller way of life.

. Reliance for supp@ ravellers moving onto privately-owned sites that are
unlikely to be 8 vailable in practice.

>

° Wheth ?png permissions are properly factored in, by excluding any granted
ona l&) ary and/or personal basis.

° Reliance for supply on sites which are ‘tolerated’ but not immune from
enforcement action — or which may not be ‘deliverable’.

° The likelihood of and timescale for delivery of new site provision.

. The reliability of estimates of new household formation.

23 See also the draft ‘Guidance to Local Housing Authorities on the Periodical Review of Housing Needs:
Caravans and Houseboats— DCLG 2016

24 Where caravans that accommodate two or more households are stationed on one pitch.

25 Where one pitch or even caravan accommodates an extended family, including adult children who are still
at home through lack of access to a pitch of their own.

26 Difficulties in predicting migration are such that some assessments assume nil net migration.
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147.While considerable evidence may be presented, bear in mind that it is usually
unnecessary — if not inappropriate — to go into extensive detail on these issues in an
appeal decision. You will only need to give reasoning to support conclusions as to:

. Whether the Council’s assessment is broadly accurate or there is likely to be a
greater or lesser need for pitches or plots.

. Prospects and timescales for the anticipated supply coming forward.

148.0n the whole, it can be more straightforward to assess need for Travelling
Showpeople’s sites than for Gypsies or Travellers, because there is little doubt about
their status through their membership of trade associations.

149.However, since there are relatively few Travelling Showpeople, and they are
traditionally concentrated across widely scattered districts, assessments may not be
useful unless carried out by authorities co-operating across sub-regigns. Wide
variations between numbers of showpeople in adjoining authoritigs, feading to localised
needs for additional, alternative or enlarged sites are a freque@@ct of showpeople

distributions. (]/

150. If your findings in respect of need and/or supply would from those set out in the
assessment relied on by the authority, it may be pr state that your conclusions
are made on the evidence before you and are onl e purposes of this appeal
decision, so as to avoid tying the hands of the rity or other Inspectors in future

proceedings. O

Other Evidence and ‘Need on the Gro%i’

151. Other evidence pertaining to the ré})r or supply of Traveller sites may be given at
appeal.

152.The Gypsy Caravan COL(L&}S been undertaken every year in January and July since
19797, it is carried ou f LUHC, usually by local authority Gypsy and Traveller
Liaison, Housing @ronmental Health Officers. It provides a record of the number of
caravans on a t?%; d public and private sites and on unauthorised developments and
encampmené

153. The accuracy and consistency of the count varies between local authorities, and it is in
any event only a record of occupation; it is best regarded as a snapshot of the number
of caravans present in that area on those dates. In that regard, however, the counts
may indicate general (patterns of) need over time, and whether there is likely to be any
‘need on the ground’.

154. Information may also be submitted with regard to changes in circumstances that have
occurred since the assessment base date:

e Planning permissions granted, and whether any sites permitted would be available to
Travellers not known to the land owner.

27 The counts typically show fewer caravans in July than in January, since Travellers are more likely to be on the
road in the summer months.
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e The progress of a site allocations development plan document, the prospects of draft
allocations being permitted and the likely date(s), if known, at which such new sites may
come forward.

o Evidence of need arising from unauthorised developments or encampments, or the loss
of Traveller sites to redevelopment.

155. Any evidence of ‘need on the ground’ or changes in circumstances since the base date
should be considered if and when addressing the reliability of the authority’s needs
assessment. Outside of the assessment process, counts of Travelling Showpeople tend
to be carried out on an irregular basis.

Unmet Need

156. The Council’'s assessment and/or other evidence, including that of need on the ground,
may show that the local authority does not have sites available to meget the current
needs of Travellers residing in or resorting to the district. This sitkf%may be variously
described as a ‘backlog of need’ or ‘unmet need’ or ‘shortfall '

157.1t is normally necessary to make a finding in an appeal degisiaA as to whether there is
an outstanding need for pitches/plots and, if so, the bro ale of the unmet need
relative to the Traveller population. \Q

158. Inspectors should be aware that unmet need C@QIC&te an immediate and pressing
need for Traveller sites. As with any materi@ ideration, however, the actual weight
attached to unmet need is a matter for the sion-maker with regard to all of the
evidence. %

Five Year Land Supply Issues OQ

159. After making a finding as to %ﬁer there is any unmet need for Traveller pitches or
plots, it will usually be n ry to decide and ascribe weight as to whether the
authority has a five-ygar ply of specific deliverable sites against their locally set
targets in accorda@th paragraph 10a) of PPTS.

160. Footnote 38@&ramework is clear that whether there is a five-year supply of
deliverable site¥for Travellers as defined in PPTS should be assessed in line with
PPTS, rather than paragraph 74 of the Framework.

161. Other matters which may need to be addressed when considering whether an authority
has a five-year supply include:

e Whether the supply includes a mix of public and private, large and small sites.

e Whether the Council intends to allocate existing unauthorised sites or sites with
temporary permissions — which would ensure deliverability but only address the
needs of the existing occupiers.

e Evidence of the deliverability of new sites.

e Whether there is a provider of and funding for any proposed affordable pitches.
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e The acceptability of the sites for residential use, with regard to the development plan
and PPTS.

e Constraints such as the need for or cost of environmental mitigation work.

e Clarity over what would be delivered by who and when, where it is proposed that
pitches would be provided within mixed allocations.

¢ Whether allocations would meet identified needs for different Traveller groups.

162. As with unmet need, it is not necessary to describe the Council’s supply of sites with
arithmetical precision. In Swale BC v SSHCLG & Maughan & Others [2018] EWHC
3402 (Admin), it was held that an Inspector did not err in law in deciding to grant
temporary planning permission for a Traveller site partly on the basis of there being a
‘substantial shortfall’ of pitches.

163. As noted above, in Traveller casework, neither a shortfall in the of general
housing land nor the absence of a five-year supply of Travellepsit ill ‘trigger’ the
provisions of paragraph 11d) of the Framework or automati@nder the development
plan policies that are most important for determining the aqo out of date.

164.However, paragraph 27 of PPTS requires that wher: thorlty cannot demonstrate
an up to date five-year supply of deliverable site @ hould be a significant material
consideration when considering applications fo porary permission except in relation
to land within a designated Green Belt or o %:::med areas. Paragraph 27 applies if
the appellant seeks permanent permissj e first instance but you have found
against that and so are considering a g of temporary permission instead.

Emerging Plans
these are at, and wheth contain any policies and/or allocations that are proposed

in order to brmg forw ply of Traveller sites. Other questions to address may
include:

165. If there is an emerging I@ nd/or DPD you should seek to establish the stage(s)
up

o WheLhA re is or will be a new accommodation needs assessment.
o Whether the Council accepts that there is a need for more Traveller sites.
° The likelihood of and timescales for the plan being adopted in its current form.

. The prospects of and timescales for any proposed allocations being granted
planning permission and made available for occupation.

166. Weight should be attached to emerging local plans and their policies or allocations in
accordance with paragraph 48 of the Framework.

‘Large Scale Unauthorised Site[s]’

167.PPTS Policy B, paragraph 12 states that:
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168.‘In exceptional cases, where a local planning authority is burdened by a large-scale
unauthorised site that has significantly increased their need, and their area is subject to
strict and special planning constraints, then there is no assumption that [they are]
required to plan to meet their Traveller site needs in full.’

169. After the Government consulted on the introduction of that policy?, it responded that
‘the consultation indicates that there is only one local authority caught in this position
(Basildon District Council in respect of Dale Farm)'?. Since Dale Farm was an
exceptional site with some 80 unauthorised pitches, there will be a high threshold for
‘large scale unauthorised site’ to be a material consideration.

170.If there is such a large scale unauthorised site in the area, the implications should
properly be addressed at the local plan examination. If that has not happened, perhaps
because of when the development took place, you may need to hear representations as
to whether the unauthorised site is indeed ‘large scale’ and, if so, to what extent the
authority would be reasonably required to plan to meet their Travelleg needs.

Alternative Sites Qq/

171.Whether an appellant relies on general need, personal neqj both, there is no
requirement for them to prove a need to live specificall he appeal site, or that no
other site is available. The Court of Appeal held in &Cambridgeshire DCv
SSCLG & Brown [2008] EWCA Civ 1010 tha\

‘In seeking to determine the availability of ative sites for residential Gypsy use,
there is no requirement in plannir%:ﬁcy, or case law, for an applicant to prove

that no other sites are available or #at particular needs could not be met from
another site. Indeed such a @)f proof would be practically impossible...’
172.However, the existence of o ise of alternative sites is typically a material
consideration in Traveller for two reasons:

° Evidence ag tgpe availability of alternative sites may assist in understanding the
general poSi in relation to the supply.

° Evid that the appellant has conducted an unsuccessful search for an
alternative site, or other evidence that such accommodation options are limited
can add weight to the case for an appeal, for example, from Council planning or
housing records, or from Council housing or Gypsy and Traveller liaison officers,
or from site managers, estate agents, landowners or other Travellers.

173. Any potential alternative sites should be explored with the parties at hearing or inquiry.
The Council in particular should be asked:

. For suggestions or knowledge of other sites.

. Whether any suggested other sites are realistic.

28 Consultation: Planning and Travellers — DCLG, September 2014
2% Planning and Travellers: Proposed Changes to Planning Policy and Guidance — DCLG, August 2015
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. The chances of obtaining permission to develop another site.
. The likelihood of and timescale for other sites becoming available.

174.1n summary, but subject to the advice below, alternatives to the appeal site which may
be realistic can include:

. Obtaining planning permission for another site.

. Buying a site subject to an extant permission or lawful development certificate.
. Renting a vacant pitch on an existing private site.

. Going on the waiting list for an existing public site.

175.However, there should be evidence of specific alternative sites, and they must be
suitable, affordable, acceptable and available to be a genuine or ic alternative®.
This is a matter on which you may need to canvas all parties’ @although not in any
depth in most cases; the lack of any realistic alternative is n‘q/ aIIy disputed.

176.If it is necessary to look at whether suggested alternativé&es are not realistic, bear in
mind that the appellant’s evidence does not have t roborated or detailed; their
case should be accepted if it is clear and there i |s g to suggest that it is wrong.

177.This is important because many Travellers Cdlfflcultles with reading and writing.
Most land deals between Gypsies are b f mouth and a handshake — which does
not absolve them of the need to registe@talls of the land transfer with the Land
Registry but does mean that there wighbe less written evidence before you.

178.Moreover, landowners and e gents are unlikely to provide written statements of
the non-availability of S|tes authorities may not concede that there are problems

on any public sites. Th arely be documentary evidence of personal matters that
might make it |mpos an appellant to move onto sites owned by other Travellers
in the area.

Suitability A

179.The appellants should be asked to explain why any suggested alternative sites are
‘unsuitable’ in their view and Inspectors should judge whether their case is reasonable.
Key matters to explore are usually the size, characteristics and/or location of such sites,
with regard to planning merits and/or the appellant’s requirements.

180.To be considered realistic in planning terms, alternative sites should be capable —
principle — of being used for residential purposes without causing unacceptable harm to
the environment or community in conflict with the development plan, the Framework or
PPTS.

30 Doncaster MBC v FSS & Smith [2007] EWHC 1034 (Admin)
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181.In terms of size and needs, if permission is being sought for land large enough to
include more than one pitch or plot, to accommodate more than one household, you

may need to establish facts such as:
. How long the group has been together, if applicable.
. The consequences for them of living apart.
. How important it is for them to remain together.
. Whether they could live separately on smaller sites that are relatively close by3!.
182. Similarly, you may need to address whether and why the appellant requires a site that is

large enough and includes suitable space to meet other needs, for example, the
stabling of horses or storage of business equipment.

183.In terms of location, PPTS paragraph 24e) is clear that authoritie oyld determine
applications for sites from any Travellers and not just those wi connections.
However, you should address any evidence that the appell uires a site in the
appeal area when considering whether there are suitable glte#ative sites, for example:

° Work related reasons for living in the appeal&éuch as road links or proximity

to sources of work.
xO

° Education or health-related reasons@q)as children attending a particular
school, or any occupier being tre% a local hospital.

° Proximity to family and/or upl@wing in the area.

184.If the appellant or occupiers haye connections with or could otherwise live in an area
beyond the jurisdiction of t *ority, it may be necessary to consider the likelihood of
accommodation becomir@ilable elsewhere. It was held in Linfoot v SSCLG &
Chorley BC [2012] EWWHG=8514 (Admin) that the option of a temporary permission
should not have b@scounted on the basis that a change in planning circumstances
would not o% there was in fact a possibility of changes across the county.

185. The needs to uSe, store and/or move plant, machinery and heavy vehicles on travelling
showpeople’s sites may mean that commercial areas are acceptable or even favourable
to avoid harming the living conditions of nearby residential occupiers. However,
Showpeople themselves will require a reasonable residential environment and all of
their needs will need to be considered when considering the suitability of alternative
sites.

Affordability

186. The importance of affordability was addressed in Chapman v UK [2001] ECHR 43,
albeit with regard to human rights considerations:

31 Moss v FSS & South Cambridgeshire DC [2003] EWHC 2781 (Admin)
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¢ ‘The cost of a site compared with the applicant’s assets, and its location compared
with the applicant’s desires are clearly relevant. Since how much the applicant
has by way of assets, what outgoings need to be met by her, what locational
requirements are essential for her and why they are essential are factors
exclusively within the knowledge of the applicant, it is for the applicant to adduce
evidence on these matters.’

187.While is reasonable to ask how much was paid to purchase a site, detailed questions
about assets and the affordability of another site may be unduly intrusive. The answers
may not be reliable in any event, or recordable in a decision without compromising data
protection regulations.

188. 1t is usually appropriate to focus questions on the price of land in the area and whether
there is any reasonable prospect of the appellant being able to afford another site,
whether with or without permission.

Availability and Acceptability ({/b

189.If you are given evidence to the effect that other sites are o on become available,
you may need to judge whether they can be reallstlcally nsidered as available or
acceptable.

190. It is reasonable to ask appellants if they have c %d joining a Council waiting list,
and to try to establish the likelihood and time s@alg~or getting a pitch or pitches.
Grounds put forward for not seeking or ac a Council pitch may include:

e Poor prospects of being offered a pimr pitches in the foreseeable future.

¢ Restrictive qualifying criteria fo@?
¢ Poor condition of the sit \%

e History of poor maéggmnt or violence on the site.

e Animosity b y@& groups and/or individuals.
¢ Distance of the site from schools or other crucial services.

191. Animosity may arise from family or ethnic differences and be described in terms of the
dominance of the site by a single family, a fear of violence or intimidation, or a falling
out between family members. Animaosity between or within some families can go back
generations and be a real bar to living on the same site, bearing in mind that living in a
caravan on a rented public site is likely to be less private or secure than living in
conventional housing.

192. Animosity may also be a reason why pitches on private rented sites are not available or
acceptable to the appellant. In any event, Travellers who own private sites tend to keep
‘vacant’ pitches for friends and family members, in the same way that occupiers of
bricks and mortar homes rarely let out spare bedrooms.

193. Where the appellant seeks permission to develop a site for their family, they may say
that they only wish to live on their own property. The claim will carry limited weight if the
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appellant is homeless, although it should also be treated with sensitivity, since PPTS
promotes more private Traveller site provision, and the appellant may have lived
experience of being moved on.

Weighing the Options

194.In your decision, you will need to reach a reasoned conclusion as to whether there are
alternative sites with regard to the above and:

. Whether any alternative sites would be less, more or similarly harmful in planning
terms than the appeal development.

. Whether any alternative sites would meet the needs of the appellant and/or
intended site occupants, with regard to their private and family life, including their
Traveller way of life.

° Whether dismissing the appeal would be likely to make t (bellant and/or
intended occupants homeless — and lead to camping o@ thorised sites that
is not in the public interest.

° If the site is already occupied, the prospects for @hge of enforcement action.
195. Alternatives which are rarely realistic in the Iong—st@;clude:

e  Staying on another site while the oc@gé are travelling; this would normally be
a temporary measure at best ang cotte’not take place in breach of any ‘personal’
condition that the site is subject 9.

° ‘Doubling-up’ on an existin@%w; this would likely be in breach of condition and

result in overcrowdin%

. Moving into brick mortar housing; this option may need to be explored but
will often be c§tr to the Traveller way of life and unaffordable. It is not

uncommo t\ that families have tried bricks and mortar accommodation
before u(%t a variety of reasons, found it unworkable.

° Moving onto a Park Home or static caravan site, where occupiers buy a caravan
that is already on the land and pay a monthly rent to live there. Such sites are
often occupied by older members of the settled community seeking affordable
retirement housing and so subject to rules which set a minimum occupier age
and prevent the parking of other caravans and/or the keeping of dogs. From the

legislative and practical controls, financial aspects and social make up, such
sites are rarely suitable, affordable, available or acceptable to Travellers.

Policy Failure

196. 1t is sometimes argued by appellants that ‘policy failure’ on the part of the local authority
should be treated as a material consideration in favour of an appeal for a Traveller site.
Whether that is the case and, if so, the weight to be attached to the consideration will
depend on the evidence and be for the judgment of the decision-maker.
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197.There must be more to policy failure than giving a different name to any existing unmet
need or shortfall on a five year supply of pitches or plots. For a claim to be supported,
there must be evidence of a persistent failure of the authority to put policies or other
measures in place to meet the accommodation needs of Travellers and of a
corresponding long-standing unmet need for sites®?.

198. As set out in Annex A, the CSCDA60 was designed to regulate and control private
caravan sites. S23 of the Act gave local authorities the power to close common land to
Gypsies and Travellers — and this led to a shortage of stopping places, although s24
had given local authorities a power to provide (compensatory) caravan sites.

199. Accordingly, s6 of the CSA68 imposed a duty on local authorities to provide sites for
Gypsies®3. However, s6 was repealed by s80(1) of the CJPOA94 — which also amended
by the CSCDAG60 by inserting s24(2)(c) so that local authorities would have the power to
specifically provide sites for Gypsies.

200. Circular 1/94: Gypsy Sites and Planning (C1/94) made it clear thd[{/a’aer the repeal of

the s6 duty: Q

...planning authorities should continue to indicate the r %ey have had to meeting
Gypsies’ accommodation needs...in their devel nt plans, through
appropriate use of locational and/or crlterla policies’.

C4/07: Planning for Travelling Showpeople 2012 and PPTS 2015, local
authorities have been continually reqw an to meet the accommodation needs of
Travellers.

201.Since C1/94, through C1/06: Planning for G ii d Traveller Caravan Sites and
0

202. There may be scant information a@: whether or how the authority has planned to meet

Traveller needs, and how lo ere has been any backlog of need. However, if the
appellant pursues a case n policy failure, they may submit evidence in the form
of historic development ocuments, GTAAs and/or appeal decisions.

Personal Circun{bf"@ces
Facts to (Try t@kstablish

203.Personal circumstances are often pleaded in aid of Traveller site appeals— and were a
key factor in the judgment of the House of Lords in South Buckinghamshire DC v
SSTLR & Porter (No. 2) [2004] UKHL 33 to uphold an Inspector’s decision to grant
permission, subject to a personal condition, for a Traveller site in the Green Belt.

204.When addressing personal circumstances at hearing or inquiry, and in the decision,
bear in mind that you will need to have regard to the best interests of the child(ren) in

32 The report (5 April 2019) of the House of Commons Women and Equalities Select Committee inquiry
into ‘Tackling inequalities faced by Gypsy, Roma and Traveller communities’ criticised a ‘persistent failure
by both national and local policy-makers to tackle inequalities in any sustained way’, albeit with regard to
policy issues other than those related to Traveller sites or encampments.

33 R v Lincolnshire CC ex parte Atkinson (1996) 8 Admin LR 529
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your overall conclusion and for the avoidance of doubt, children are those under 18
years old, whether or not they leave education or start work before that age.

205. The first question is whether the appellant and/or intended occupants has or have a
personal need for a settled base. As noted earlier, the fact that Travellers have nomadic
lifestyles does not preclude them from needing a base to which they can return during
periods between work. It follows from paragraphs 4f), 4h) and 13d) of PPTS that the
under-provision of Traveller sites can lead to unauthorised encampments,
environmental damage and community tensions.

206. The starting point will be whether the appellant and/or intended occupants has or have
anywhere else to live lawfully. It will be necessary to establish:

. Where they are living now, if not on the appeal site.
o Whether they have ever had a settled base. (b
o If not, where they lived in the past. Q(L

o If so, why they left their former settled base, with re ghﬁo issues set out under
‘Alternative Sites’ above. é&

o Whether they can return to any other site’i\n:é@event.

207.You may need to look at any personal circmgces which would add weight to the
case for a grant of permission for their rgsi al use of the appeal site, having regard
to the significance of any individual’s p lar situation on the appellant group as a
whole®*, and indeed the Traveller trq(tlon of living in extended family groups for mutual
care and support. O

208. The definitions set out in PP nex A allow Travellers and travelling showpeople to
cease travelling tempora& grounds only of their own or their family’s or
dependants’ educatiapal\a’health needs or old age’. The appellant does not need to

show that such equ al or health needs are in some way ‘special’ in order for you to
conclude that th% e a personal need for a site or indeed a personal need to live on
this site.

209. 1t will be necessary for the appellant to describe the considerations that they wish you to
take account of in your decision. It follows that you will need establish the relevant facts
in the case — starting with:

. The names of and relationships between the intended site occupants®®.

o Which occupiers, if any, have parental and/or caring responsibilities or are
‘dependants’.

34 Dartford BC v FSS & Lee [2004] EWHC 2549 (Admin)

35 Married women in Traveller communities may use their birth and married surnames interchangeably. Men
may also have two surnames and a family group may have a ‘clan’ name.
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210.

211

212.

. The number and ages of any children, noting particularly any under 5.
. Any adults who need particular support and/or are aged 65+.

. In the case of an extended family group, how long they have lived together or
why they need to do so now.

Turning to education, the usual assessment required in Traveller cases is of the
benefits of the child(ren) continuing or starting education from the appeal site compared
with the likely ramifications of refusing permission. You will need to establish:

o How many children are currently enrolled at school.

. Whether the children are enrolled at primary and/or secondary school(s).

o The location of the school(s) and how they are or would be ?gessed from the
site.

) How the children have settled at the school and their@@jance.

° Whether any children are on a register of speciq@ucational needs (SEN) or
receiving any other special/extra help at scho@

° The children’s educational history: whe were first enrolled at school, any
previous schools attended, any pre@ continuing home schooling.

° The consequences for the child@ education of the appeal being dismissed,
with regard to the availability lternative sites and, if the appellants are already
living on the appeal site, th@ spects or stage of enforcement action.

difficult for Travellers to ildren in school and/or maintain the children’s
attendance if they haye ixed address or need to move between a series of
temporary and/or @orised sites®. Children are likely to have lower educational
attainment and s&rom the disruption if they miss school regularly or have to move
between diﬁ@ chools®’.

.Many children successfully \i%e schools when their parents move home, but it is
ﬁl%

Inspectors should make reasoned findings®® on whether dismissing the appeal would be
likely to render children homeless and what effects this would likely have on their
access to and stability of education. You should consider the likelihood and degree of
disturbance to education, the number of children involved, the strength of connection

36 Notwithstanding that s13(1) of the Education Act 1996 imposes on local authorities a general
responsibility to make primary, secondary and further education available to meet the needs of the
population of their area. It was held in Hughes v FSS & South Bedfordshire DC [2006] EWCA Civ 838that ‘it
is safe to assume that the Inspector was well aware of the local authority's obligations under the Education
Act 1996 to make provision for the education of children in its area.’

37 “A change of home, carer, social worker or school almost always carries some risk to a child’s development
and welfare”, paragraph 1.6 of the Children Act 1989: Guidance and Regulations Volume 2 (June 2015)

38 Coyle & Others v SSCLG & Basildon DC [2008] EWHC 2878 (Admin)
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with existing school(s), and the transferability of any special help to another school.
These are all factors which may carry weight depending on the circumstances.

213.1t has been accepted that educational needs carry significant weight even when they
are not special or unusual®®, as well as when there are special educational needs*’. But
even where this consideration is significant and there is no realistic alternative site, the
balance may still be against the appellant if sufficient harm is or would be caused by the
development?,

214.Inspectors have granted temporary permission in cases where there was a clear end
point or key date for what were decisive educational needs. However, most appeals
casework relates to Traveller families which include adult women of child-bearing age
and/or children of different ages, and so there will usually be no obvious change in
circumstances as to justify a grant of temporary permission on educational grounds
alone.

215. Traveller communities have worse health outcomes than the popsjatign as a whole*. In
2006, it was recorded that Traveller life expectancy is lower b ars for men and
12 years for women compared to the settled population; 42% avellers had a limiting
long-term illness compared to 18% for the settled populatign; ¥8% of Traveller mothers
had experienced the death of a child, compared to Iesséﬂ 1% of settled mothers*® 44,

216. Since sick, disabled or elderly Travellers are car c@y their families, it is not unusual
for health matters to be raised in Traveller app ince there is a public health
interest in universal access to basic health ~you will need to establish in each case:

. Whether the intended site occur@ are registered with a GP.

o The location of the practice@n? how it is or would be accessed from the site.

. If applicable, why th@gﬁpiers are not registered with a GP*,

SO

*
\\'
39 Basildon DC v @ & Others [2000] CO/3315/2000 (HC)
40 Dartford BC Lee [2004] EWHC 2549 (Admin)

41 Doran v SSCLG [2010] EWCA Civ 1798

42 See the Health Status of Gypsies and Travellers in England, University of Sheffield on behalf of the
Department of Health, 2004; The report (5 April 2019) of the House of Commons Women and Equalities
Select Committee inquiry into ‘Tackling inequalities faced by Gypsy, Roma and Traveller communities
affirmed that ‘Gypsy , Roma and Traveller people have the worst outcomes of any ethnic group across a
huge range of areas, including education, health, employment, criminal justice and hate crime’.

43 Annex A (Race Equality Impact Assessment) to the Explanatory Memorandum to the Housing (Assessment
of Accommodation Needs) (Meaning of Gypsies and Travellers) England Regulations 2006 (S| 2006/3190).

44 Although overcrowding can be a major problem on many travelling showpeople’s sites, especially from
family growth and larger sized equipment, this community does not appear to have the same concentrations
of major health problems and high morbidity as there are amongst Gypsies and Travellers.

45 The then Secretary of State for Health, Jeremy Hunt confirmed in a letter of 26 March 2015 to Friends,
Families and Travellers that GP practices cannot refuse an application to join its list of NHS patients on the
grounds of race, gender, social class, age, religion, sexual orientation, appearance, disability or medical
condition, and there is no requirement for an applicant to have a permanent address or a provide
identification when registering with a GP.
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. If the occupants are living on the appeal site, why they are not registered with a
local GP.

. Whether any intended occupants have health problems and, if so, the effects or
limitations of these conditions*®.

. Whether any intended occupants are receiving regular treatment from a GP,
clinic or hospital and, if so, the frequency and location of appointments.

. Whether any occupiers require full or part-time care from another occupier or
relative living close to the site.

217.As with education, it is usually necessary to establish the benefits for the individuals
involved of being allowed to stay on the site compared to the consequences of a
dismissal of the appeal — in terms of routine health care and/or particular health
problems or caring needs, and with regard to the availability of altegaative sites and, if
the occupiers are already living on the appeal site, the prospect ge of
enforcement action. SD(/

218.If no alternative, available and affordable site has been id@i d, consider what the
health and day-to—day living implications for the occupig#1 ould be. Where it is likely
that dismissing the appeal would render the occupieQ eless, this may:
. Make it difficult to access health care or@}ansistent basis.
) Make it difficult to access fresh \%te,Qnitation and washing facilities.

° Make it difficult for family me@ers to stay together and sustain caring

responsibilities. O
° Lead to frequent mo %m various unauthorised sites, and thus a lifestyle
which is inherently=d§€cure and physically demanding.

219. As with educatio Qh problems or caring needs do not have to be ‘special’ to be
given significant ight, although acute or unusual problems or needs may attract
additional wgiﬂt.

Dealing with People: Issues when Hearing Evidence

220.Where personal circumstances are raised, it is helpful if documentary evidence is
provided from appropriate professionals. The authority should be asked if they accept
the contents of such material.

221. At hearings or inquiries, appellants and witnesses may agree to be cross examined or
asked questions. As in any other type of casework, Inspectors should be alert to the
inherent sensitivities in dealing with personal circumstances and consider whether, or
the extent to which it is necessary for such details to be aired orally in public. Questions

46 Bearing in mind that the definition of disability in s6 of the Equality Act 2010 focusses not on the diagnosis
but on the effect of the ‘impairment’ on ability to carry out normal day-to-day activities.
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and discussion should be limited to the minimum needed for you to understand and
assess the implications of their circumstances for the appeal decision.

222.You should curtail unduly intrusive questioning of appellants or others on personal
matters — or on the Traveller way of life, including that Travellers live and work in family
groups; care for the elderly, sick or disabled members within the family; and require
particular sanitation facilities. If necessary, you can clarify what these traditions are for
the benefit of settled persons who are interested parties.

223.You should ensure that any person with difficulties in reading and writing is able to fully
participate in the hearing or inquiry, perhaps by giving their agent time to talk them
through documents or, if they are unrepresented, giving clarifications yourself
throughout the event. If appropriate, explain to the parties that giving the individual time
and assistance is necessary to ensure that proceedings are fair, and that you get the
evidence needed.

Dealing with Information: Data Protection (b

224. As public events, hearings and inquiries must be conducte id the publication of
sensitive personal information. You may require that any f Crknrligor recording of a
hearing or inquiry is paused when any personal matter%& to be described in evidence
or submissions.

WhICh does not contravene data
0 Decision-making chapter. The

225.Full advice on writing decisions to enable publigs
protection regulations is set out in the Appr
approach in summary is:

. If personal information is rel t, you should not describe it in detail but only in
general terms, by referen the relevant documents or verbal evidence. It
would suffice to say, f ample that you have had regard to the letters

submitted by the ar@&a t concerning the [educational] needs of the [children]
and then set out weight you give to the evidence.

° If you are @bt as to what comprises sensitive personal data or consider it
essentj er to such information in your decision, seek advice from your
menw&%ager or professional lead. Any such information should be set out in
one place in the decision for ease of redaction.

It is accepted, in relation to data protection regulations, that some personal information is
likely to be more sensitive, based on the potential harm or impact on the individual(s).
Information relating to children, including their name, age, address or school is likely to
be seen to be more intrusive than that relating to an adult. Similarly, you should be alert
to the risk of hate crime against Travellers, whether or not they are or are not perceived
to be ethnic Romany Gypsies or Irish Travellers.

PPTS Status

226.1t is not unknown for authorities to cite lack of PPTS status as a reason for refusing an
application for a Traveller site. However, planning permission normally runs with the
land, and so it is not necessary for an appellant or developer to have PPTS status in
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order to apply for permission to use of land as Traveller site; any individual or company
may do so.

227. The starting point is whether the use of land as a Traveller site is acceptable in
planning terms, irrespective of any personal needs and with regard to the fact that the
identity of the occupants could change. If the use is acceptable on its merits, the
question of status will be immaterial.

228. Furthermore, where permission is granted for the use on the basis of need for Traveller
sites and/or other matters related to PPTS, a condition should be imposed to restrict
occupation to persons with PPTS status. If it later appears to the authority that the site
is occupied by persons who do not have PPTS status, they can take enforcement
action against a breach of the condition.

229. It follows that PPTS status will normally be relevant to a decision only where the
appellant relies on personal circumstances as a consideration in faupur of a grant of
permission. That said, if there is any objection to a grant of pernz%& on grounds of

PPTS status, it will be necessary for you to test the evidence @ aring or inquiry.

PPTS status with their appeal; this should be accepte ss it is disputed by the

230. Where they are represented, appellants will often supply s&nformation pertaining to
authority or interested party. \Q

Facts to (Try to) Establish 6\.

231.1f it is necessary to establish PPTS statg llowing should be borne in mind. While
most relevant legal judgments now post-ddte PPTS 2015, a common and still applicable

theme of them is that the determi of Traveller status is a question of fact and

degree®’. %
AN

232.Paragraph 2 of Annex 1 &TS states that ‘consideration should be given to the

following issues a t other relevant matters’:

° whetheﬁ@ previously led a nomadic habit of life

° the reasons for ceasing their nomadic habit of life

. whether there is an intention of living a nomadic habit of life in the future, and if
so, how soon and in what circumstances.’

233. A ‘nomadic habit of life’ must have an economic purpose; it was held in in R v South
Hams DC ex parte Gibb [1994] QB 158 (Court of Appeal) that for the purposes of the
CSAG68, Gypsies are ‘persons who wandered or travelled for the purposes of making or
seeking their livelihood...not...persons who moved from place to place without any

connection between their movement and means of livelihood'.

47 See Annex B, and particularly Wrexham v NAW & Berry [2003] EWCA Civ 835 or Medhurst v SSCLG
[2012] EWHC 3576 (Admin), [2012] JPL 598.
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234.Living away in a caravan from time to time for work, akin to a builder, may be insufficient
to establish PPTS status*®. However, travelling for work does not need to be the main or
primary source of family income; trading at horse fairs for up to two months of the year
can maintain status, so long as it has an economic purpose and is more than a hobby*°.
Travelling can be undertaken seasonally with regular return(s) to the settled base for

part of the year®.
235.You may therefore need to ask questions such as:

. What kind of paid work is carried out by the occupiers.

o Patterns of travelling for work — and whether these have changed or would
change on living on the site.

° Whether the occupiers own any horses and, if so, are t t as a hobby or for
breeding and/or trading.

° Where they keep their horses, and do they own %{Qnt that land.
° Do they go to horse fairs to buy or sell horséQ trade in any other respect?

236.The relevant time to consider whether the ﬁht has PPTS status is at the date of
the decision®! although their previous lifest relevant. The PPTS definitions do not
embrace those who have never had a adic habit of life, even if they are now living
in a caravan; they are catered for insigadthrough general planning policies for housing,
which embrace residential carava@ mobile home sites.

237.The inclusion of the word ‘te arily’ in the definitions indicates that people who have
ceased travelling should h one so for reasons related to education, health or old
age — and will resum tr@l ing at some point in the future. If the appellant or others
have ceased travelli mporarily, you will need to establish whether they ‘ever
qualified as pers \ nomadic habit of life’, why they stopped travelling®? and,
crucially, th ey will cease travelling for.

238.Some members of a family or group may travel more than others; working age men
typically travel routinely, but women, children and older men tend to travel less often,
perhaps only for holidays. Inspectors should investigate the extent to which each
occupier travels, the reasons for not travelling where applicable and the relationships
between the individuals.

48 Clarke-Gowan v SSTLR & North Wiltshire DC [2002] EWHC 1284 (Admin)

49 Maidstone BC v SSE & Dunn [1995] HC CO/2349/94

50 Greenwich LBC v Powell [1989] 1 AC 995, (1989) 57 P&CR 49 (UKHL)

51 Hearne v SSW & Carmarthenshire CC [1999] EWHC 494 (Admin); [2000] JPL 161 (CoA); it would not
necessarily be relevant if the appellants would (have to) start leading a nomadic lifestyle upon dismissal of
the appeal.

52 R (oao Massey & Others) v SSCLG & South Shropshire DC [2008] EWHC 3353 (Admin),
paragraph 23.
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239.1f you find that all occupiers have PPTS status, the final decision will be based on all
considerations, including any general need for Traveller sites as well as the relevant
personal circumstances. The same may apply if some occupiers have PPTS status and
some do not or are dependant, and there is an overriding need for the family to stay
together®s,

240. Individuals who do not have PPTS status cannot benefit from any policies aimed at
providing for Travellers, although the proposal should be considered on the basis of its
description®*. A grant of permission for the development could be justified if the use
would be acceptable on its merits as described above or the harm is outweighed by
personal circumstances alone, with regard to human rights and equality implications.

241.Mr Justice Pepperall held in paragraph 83 of Smith & Others v SSHCLG & NW
Leicestershire DC [2021] EWHC 1650 (Admin) that ‘the exclusion of permanently
settled Gypsies from PPTS 2015 was objectively and reasonably justified’ for reasons
including that the cultural needs and personal circumstances of setjed Gypsies must be
taken into account upon any planning application’. However, thi islon was
overturned in the Court of Appeal. éﬁ&

242.In Smith v SSLUHC & Ors [2022] EWCA Civ 1391, the C
PPTS 2015 definition was unlawfully discriminatory. Th
despite this and in some cases, there may still be d on between the parties on
matters relating to the PPTS 2015 definition, for @ample, whether the supply/needs
assessment is robust, who can benefit from locgt pban/PPTS policies, whether the
appellant has PPTS status and how to wor -@, occupancy condition.

rt @f Appeal held that the
finition remains extant

243.In addressing such questions, the Insp@r must bear in mind that the definition is
discriminatory and has no legitimat . It follows that the definition cannot be applied
and the Inspector cannot conside ther it would be ‘proportionate’ to apply the
definition in any reasoning o@ect of any particular case.

244.However, since the rest cﬁrs is untouched by the Smith judgment, it will normally
remain necessary fordheMrispector to address in their overall conclusion whether it is
‘proportionate’, in Rights and PSED terms, to grant planning permission for the

developmeng

245. Local authoritieS do not often challenge whether Travelling Showpeople meet the PPTS
definition, since most are members of the Guild. A regional representative of that
organisation will often make written representations and/or attend the hearing/inquiry
not only to support the appellant but also to provide an overview on need generally and

whether there are realistic alternative sites.

53 The House of Lords defined ‘dependants’ as persons living in family with the person defined and dependent
on him (or her) in whole or in part for their subsistence and support; Fawcett Properties Ltd v Buckingham CC
[1961] AC 636. It was held in Shortt & Shortt v SSCLG & Tewksbury BC [2015] EWCA Civ 1192 that, as a
matter of ordinary language, ‘dependants’ is capable of referring to relationships without financial
dependency.

54 Hearne v SSW & Carmarthenshire CC [1999] EWHC 494 (Admin), [2000] JPL 161 (Court of Appeal);
South Cambridgeshire DC v FSS & McCarthy & O’Rourke [2004] EWHC 2933 (Admin)
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Temporary and Personal Conditions

246.When considering an appeal for a change of use of land for a Traveller or Travelling
Showpeople’s site, appellants will often ask you to grant permission, if not on a
permanent, then temporary basis. Even if they do not, you should address this
possibility®®.

247.As with any other casework, most Traveller appeals will be dismissed or allowed with a
grant of permanent permission. Where the latter outcome would be unacceptable®® but
considerations of hardship arise from the difficulties of finding alternative
accommodation, you have the option of granting a temporary permission.

248.The PPG states that circumstances where a temporary permission may be appropriate
include where it is expected that the planning circumstances will change in a particular
way at the end of that period®’. You should have regard to the Iikelihood of any change
that may occur during the potential timescale of a temporary perml n whether
through adoption of an emerging local plan or otherwise, in resp ny of the main
issues for the appeal, particularly the supply and availability ol@

249. 1t will always be necessary to explain why you will impos porary condition and
why it will last for whatever period is specified. There s be a realistic prospect that
by the end of that period the circumstances will hav nged. If there is no realistic
prospect of that, you should either dismiss the a or grant permanent or personal
permission®®. As noted above, you may nee (Q? account of possible changes
across a wider geographical area than justb the local authority®®.

250. The period chosen will depend upon th@cumstances of the case, but often depends
on when alternative sites seem likel become available. Relatively few temporary
permissions have been granted f ore than three years by Inspectors.

251.The PPG also provides for&%tional occasions where granting planning permission
for development that wog ot normally be permitted on the site could be
justified...because ofhdWould benefit from the permission®°. As indicated above, if
personal circumstay would be critical, planning permission should be granted
subjecttoap I condition which refers to the names of the beneficiaries and their
dependants&

252.Those named in the condition need not be restricted to or even include the appellant.
The condition should list the names of the leading members of each family or group per
pitch; where the leading members are an adult couple, their names should be separated
by an ‘and/or’ (eg, Henry and/or Mary Smith) to take account of possible family
breakdown or death.

55 R (0ao Jordan) v SSCLG & Thurrock BC [2008] EWHC 3307 (Admin)

56 |If the development would be acceptable at the date of the decision, permanent permission should be
granted even if it appears that alternative and possibly more suitable sites will be available in the future;
Doncaster MBC v FSS & Smith [2007] EWHC 1034 (Admin); Clee v FSS & Stafford BC [2008] EWHC 117
(Admin)

57 PPG paragraph 21a-014-20140306

58 Bromley LBC v SSCLG & Friend [2008] EWHC 3145 (Admin)

%9 Linfoot v SSCLG & Chorley BC [2012] EWHC 3514 (Admin)
60 PPG paragraph 21a-015-20140306
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253. The condition should refer to the ‘dependants’ of the leading members of the family
group — but not name them in case, for example, more children are born. The
implication of using the term dependant is that when and if those people are no longer
dependant on the named individuals, or when those named are no longer resident, the
continued occupation of the site by the one-time dependants is in breach of that
condition.

254. A personal condition should apply for the lifetime of the beneficiaries but may be
adapted so that it can be imposed alongside a temporary condition. Personal conditions
are time-limited in any event because of eventual death. If personal and/or temporary
conditions are imposed, these should be worded to ensure that the use is ceased, and
the land is restored to its previous condition in accordance with a scheme to be
submitted and agreed upon the expiration of the condition. This is so that the authority
can enforce against the continued use of the land as a breach of condition.

255. The condition should include an early timetable for the submission gfthe restoration
scheme, when the previous state of the land can be more easily gstablished, the site
occupants are present and there is a clear incentive for them F\lﬁi the potentially
serious consequences of not complying with the condition. % bmission of a scheme
at the end of time-limited condition is less likely, and morgpve¥a scheme that is
approved early will be enforceable against any subseqt@ wners of the land.

256.When considering a grant temporary or person ;ssion, you will also need to
address what other conditions would be necesgarywand reasonable, with regard to the
scale and nature of any works that might b red and the duration of the

permission. For example: c

° If highway safety concerns c@d only be overcome through significant

alterations to the site acce@consider whether it would be reasonable to impose
the burden of the wor, n the appellant when the duration of the permission
would be short — an& , Whether temporary permission should be granted at
all.

. If harm to k@racter of the area would be mitigated but not overcome by
landsc u‘& nd it would not be reasonable to impose the burden of the works
on th pEllant when the duration of the permission would be short, consider
whether the condition is necessary at all, bearing in mind that the shorter
duration of the permission will also mitigate harm.

257.The PPG states that imposing conditions on planning permissions for a change of use
S0 as to require the demolition of buildings are unlikely to relate fairly and reasonably to
the development permitted®. It may be necessary to canvas with the parties what
elements of the proposed development should be permitted and/or required by
condition in the event that the decision is to grant temporary and/or personal
permission:

. Whether day or utility rooms could be provided in temporary structures.

61 PPG paragraph 21a-014-20140306
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. Whether hardstanding could be required to be removed.

. What drainage facilities and/or boundary treatments would be required.

The Planning Balance

258.The overall conclusion in Traveller appeals will normally involve carrying out a balancing
exercise in the usual way, starting with the planning balance before carrying out any
human rights and/or equality assessments.

259. Set out your findings on each of the main issues, including the weight that you attach to
each harm or benefit of the development with regard to the possibility of imposing
conditions. You should also address, where appropriate, the possibility of making a split
decision.

260. As advised above, the decision should be made in accordance with-638(6) and the
material considerations of paragraph 11d) of the Framework as I?s‘c;)riate and PPTS.
In Green Belt cases, you would address whether the other co tions clearly
outweigh the harm caused to the Green Belt by reason of |r€‘( priateness and any
other harm and so amount to very special cwcumstances h¥egard to PPTS
paragraph 16.

261.1f you have considered and rejected, a grant of @;ent permission, it will be
necessary to undertake a second balancing ex%se as to whether a grant of a
temporary and/or personal permission wou Justified given:

o The substantial weight to be atta€f@d to any harm to the Green Belt is the same
for a temporary as for a perm@ent permission.

o Whether the limited fthe permission would result in reduced harm in
respect of other ma @ rhaps to the character of the area.

° Paragraph 27
to-date fiv

consid
the Cﬁ%
. Any reasonable expectation of a change in planning circumstances, such as

alternative sites becoming available through the plan process within what could
be the period of a temporary permission.

S: where a planning authority cannot demonstrate an up—
upply of deliverable sites, this should be a significant material
when considering applications for temporary permission except in
elt and other prescribed areas.

e What would happen to the occupiers once evicted®?.

Human Rights in Traveller Casework

262.Comprehensive advice on the application of the Human Rights Act 1998 (HRA98) is
provided in the Human Rights and Equality ITM Chapter. Human rights issues must be
dealt with as an integral part of the reasoning that leads to the final decision; it must be

62 Moore v SSCLG & Bromley LBC [2012] EWHC 3192 (Admin)
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clear that the assessment of human rights is weighed against all other material
considerations before a decision is made.

Article 8 and Traveller Casework

263. Article 8 of the European Convention on Human Rig